
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

IN RE: §
§

NATIONAL GYPSUM COMPANY, § CASE NO. 390-37213-SAF-11
AANCOR HOLDINGS, INC., § CASE NO. 390-37214-SAF-11

DEBTORS. § (Jointly Administered)

MEMORANDUM OPINION AND ORDER

By this memorandum opinion, the court establishes the

Alternate Asbestos Disease Claims Resolution Facility mandated by

the First Amended and Restated Joint Plan of Reorganization under

Chapter 11 of the United States Bankruptcy Code for National

Gypsum Company and Aancor Holdings, Inc., as modified, and the

Order Confirming the First Amended and Restated Joint Plan of

Reorganization of National Gypsum Company (NGC) and Aancor

Holdings, Inc.

Background

By order entered March 9, 1993, the court confirmed the first

amended joint plan of NGC and Aancor Holdings, as modified. Among

other features, the plan created New National Gypsum Company to

own and operate National Gypsum Company’s wallboard business.

Plan, §5.3(a), (b). The debtor corporate entity became



1The court appointed Daniel M. Phillips as the Legal Represen-
tative. Phillips died on August 22, 2000. By order entered August
31, 2000, the court appointed Sander L. Esserman the successor Legal
Representative, on an interim basis.
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Reorganized National Gypsum Company, subsequently changing its

name to Asbestos Claims Management Corporation (ACMC). The plan

created the NGC Asbestos Settlement Fund, now the NGC Settlement

Trust. Plan, §5.1(a), (b); Confirmation Order entered March 9,

1993, §9. Asbestos property damage creditors settled with the

company under the terms of the plan. Persons exposed to National

Gypsum asbestos-containing products became beneficiaries of the

trust. The plan charged the trust to resolve asbestos disease

claims deriving from that exposure, both for those persons holding

cognizable claims under non-bankruptcy law as of the confirmation

of the plan and for those unknown and future persons who may

suffer claims. Plan, §5.1(a), (b); Confirmation Order §9.

By order entered April 14, 1992, the court appointed a Legal

Representative to advocate the interests of the unknown and future

asbestos disease claimants.1 The Legal Representative has a

consultative role with the trust and has standing to be heard

before this court as a party in interest. Plan, §§1.105,

5.1(m)(2), 11.11; Findings of Fact and Conclusions of Law by Bench

Ruling, January 29, 1993, p. 40. In addition, the plan created a

bodily injury trust advisory committee (BI TAC) consisting of

lawyers representing known asbestos disease claimants to consult
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with the trust. Plan §5.1(o); Confirmation Order, §9(h).

To fulfill its function, the court charged the trust to

“treat all its beneficiaries similarly and fairly. The trust must

similarly pay the claims of all persons exposed to asbestos from

NGC asbestos-containing products.” Bench Ruling, p. 10. With

trustee discretion and court supervision, the court envisioned

that the trust would “likely be able to fulfill its mandate to

similarly pay similarly-situated claimants.” Bench Ruling, p. 37.

The court recognized that asbestos disease claimants having

cognizable injuries under non-bankruptcy law as of confirmation

held claims under the Bankruptcy Code, 11 U.S.C. § 101(5), which

would be paid by the trust and discharged. The court permanently

enjoined them from bringing claims against New NGC. Confirmation

Order, §§9(a), 10(a). But persons exposed to National Gypsum

asbestos-containing products who did not have cognizable claims as

of confirmation under non-bankruptcy law and future claimants did

not hold claims under the Bankruptcy Code. As a result, the court

concluded that “[n]on-Bankruptcy Code claimants must be able to

pursue their remedies in the future after the exhaustion of the

trust.” Bench Ruling, p. 33. After channeling those persons to

the trust, the court limited Reorganized NGC’s liabilities to them

to the trust and provided “New NGC shall not be subject to the

commencement or continuation of litigation by any person on or on

account of [unknown and future] claims pending exhaustion of the
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remedy or remedies provided by the [trust].” Confirmation Order,

§§9(b), 10(b)(1) and (2). In effect, the court imposed a

temporary injunction on channeled unknown and future claimants.

To confirm the plan over the objections of certain creditors,

the court found that New NGC would have an enterprise value of

$350 million on the effective date of the plan, with the asbestos-

related litigation protection provided by the plan and the

confirmation order. Findings of Fact, filed March 9, 1993, no.

33. Consequently, the treatment of channeled claims by the trust

and the channeling injunction regarding litigation against New NGC

had been structured to insure that the trust would treat similarly

situated claimants similarly and that New NGC would have an

enterprise value of $350 million on the effective date of the

plan. Confirmation Order, §9(g)(2)(i) and (ii).

With regard to the satisfaction of asbestos disease claims

caused by exposure to National Gypsum asbestos-containing

products, the plan established the “Asbestos Disease Claims

Resolution Facility” and designated the Center for Claims

Resolution (Center) as that facility. Plan, §5.1(m)(2);

Confirmation Order, §9(g)(1). NGC had been a member of the

Center. ACMC assumed that membership. The plan authorized the

trust to terminate ACMC’s membership in the Center. Plan,

§5.1(m)(2). By notice dated June 20, 2000, the trust terminated

ACMC’s membership in the Center effective June 16, 2000.
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Upon termination of ACMC membership in the Center, the plan

provides that the “Alternate Asbestos Disease Claims Resolution

Facility” becomes the “Asbestos Disease Claims Resolution

Facility.” Plan, §5.1(m)(2). The alternate facility must seek to

resolve asbestos disease claims consistent with the plan, the

trust documents and certain designated asbestos disease claims

resolution procedures adopted as exhibit A to the plan. Plan,

§§ 1.13, 1.18, 1.40 and 1.127.

In outline format, the plan procedures provide:

I. Asbestos disease claimants must receive similar treatment.

A. Claimants may choose between an expedited review and
payment procedure and an individualized review and
payment procedure, subject to reserves or reductions
necessary to ensure substantially equivalent treatment
of all classes of claimants.

1. Each claimant must receive the same percentage of
his claim as evaluated subject to the expedited
review and claim payment procedure. Each claimant
must receive substantially equivalent amounts under
the individualized review and payment procedure.

a. Expedited review and claim payment: If the
trustees set up an expedited cash payment
option, claimants may come to a full and final
settlement with the trust in exchange for a
single cash payment in an amount determined by
the trustees.

1. The trustees may establish different
payment amounts for various categories of
claims or asbestos disease not exceeding
$1,000.

2. A valid claimant with a non-malignant
asbestos disease condition who elects to
have an expedited cash payment may file a
new claim for an asbestos-related
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malignancy that is subsequently
diagnosed. Any additional payments shall
be reduced by the amount of the expedited
cash payment.

b. Individualized review and payment: An
asbestos disease claimant who elects
individualized review shall receive payment
for valid claims based upon a detailed
examination of exposure, loss, injury and
other factors determinative of claim value.

1. The trust may require the submission of
x-rays, laboratory tests, medical
examinations or reviews and other medical
evidence to support claims and require
that the medical evidence comply with
recognized medical standards regarding
equipment, testing methods and procedures
to assure that the evidence is reliable.

2. The trust will categorize claims by
disease and occupation within each
disease category.

i. The categories and values for each
disease shall be determined by
relevant variables under applicable
tort law.

ii. For each category or subcategory,
the trust shall determine a limited
range of liquidated values to
maintain average historical payments
of NGC to resolve similar claims.

iii. The trustees shall determine, based
upon data from the Center and other
appropriate information, the nature
of the cases that they will classify
as extraordinary cases.

1. Extraordinary cases are: (1)
cases where NGC asbestos-
containing products constituted
a substantial percentage of the
claimant’s asbestos exposure;
or (2) where a claimant’s
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damages are exceptionally
larger than the normal range of
values for diseases.

2. Extraordinary claims may be
valued for amounts that exceed
the limited range of liquidated
value for any given disease
category.

c. The trustees shall determine the most
appropriate procedures for making payments and
shall audit, monitor, and verify claims in
order to ensure that payments are made only
for valid claims.

1. The trustees shall draft appropriate
forms and instructions for all asbestos
disease claimants under either payment
selection consistent with the asbestos
disease claimants materials.

2. All forms shall indicate that they are
submitted to the trust with a declaration
of their accuracy under penalty for
presentation of a fraudulent claim in
accordance with 18 U.S.C. § 152.

2. Order of consideration of claims:

a. Claimants who elect expedited review shall
have their claims processed by the trust in
chronological order of receipt based upon the
date on which the trust has received all
documentation necessary to process the claim.

b. Claimants who elect individualized review
shall have their claims processed in
chronological order based upon the date on
which the trust has received all documentation
necessary to process the claims.

c. In order to reduce transaction costs, the
trustees may process, liquidate, and pay
asbestos disease claims in groups of claims or
otherwise no matter what the order of
individual claims.
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1. The trustees shall define claims
involving extreme and undue hardship so
that they may be considered separately.

2. In the event that the trustees determine
it advisable primarily, but not
exclusively, in order to reduce
transaction costs, the trustees may
suspend their normal order of
consideration in favor of claimants who
select expedited review and payment.

B. In order to assure substantially equivalent treatment of
all claimants, the trust may decide to have different
forms and timing of payments to different claimants.

1. Such decisions must be based on estimates and
therefore may have to be revised in the light of
experience over time.

a. Therefore, a claimant who receives payment
early in the life of the trust may receive a
smaller or larger percentage of the value of
his claim than a claimant who receives payment
in the middle of or late in the life of the
trust.

C. To ensure substantially equivalent treatment of all
present and future claimants, the trustees must
determine prior to making any distributions the
percentage of full liquidated value that claimants would
be likely to receive.

1. No claimant shall receive payments that exceed the
trust’s most recent determination of the percentage
of the full liquidated value that all other
claimants would be likely to receive.

a. The trustees must base this determination on
estimates of the number, types, and values of
present and future claims and the timing and
amount of payments under NGC’s insurance
contracts, the trust’s expected future
expenses for administration and legal defense
and other material matters that are reasonable
and likely to leave sufficient funds to pay a
comparable percentage of full value to all
present and future claims.
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b. From time to time, the trustees will
reconsider this determination to assure that
it is based on accurate, current information.

c. When making this determination, the trustees
will exercise common sense and a flexible
evaluation of all relevant factors. Trustees
shall not act in a rigid, restrictive manner
based only on worst case scenarios.

II. All asbestos disease claims must be reviewed to ensure that
each claim presents evidence of diagnosis of an asbestos-
related condition resulting from exposure to NGC asbestos-
containing products, which evidence would sustain a cause of
action at law.

A. The trustees shall always give appropriate consideration
to the cost of investigating and uncovering invalid
claims so that the payment of valid claims is not
further impaired by the process.

B. In issues related to the validity of claims, e.g.
exposure and medical evidence, the trustees shall have
the latitude to make judgments regarding the amount of
transaction costs to be expended so that asbestos
disease claims that are clearly valid are not further
impaired by the costs of additional investigation.

1. However, the trustees retain the discretion to
contest the validity of any claim notwithstanding
the costs thereof.

2. Subject to the approval of the bankruptcy court,
the trustees may amend the criteria from time to
time to conform to generally suggested changes or
advances in scientific or medical knowledge or
other changes in circumstances.

C. The trustees shall conduct random or other audits to
verify information submitted in connection with either
payment selection alternative in accordance with these
procedures.

1. In the event that an audit reveals that invalid
information has been provided to the trust, the
trust may penalize any claimant or claimant’s
attorney by disallowing the claim or seeking
sanctions from the U.S. District Court in which the
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bankruptcy was filed, including but not limited to,
requiring the offending source to pay the costs
associated with the audit and any future audit or
audits, reordering the priority of payments of
claims, raising the level of scrutiny of additional
information submitted from the same source or
sources, or prosecuting the claimant or claimant’s
attorney for presenting a fraudulent claim in
violation of 18 U.S.C. § 152.

2. The trust may develop methods for auditing the
reliability of medical evidence, including
independent reading of x-rays.

3. If its audits show an unacceptable level of
reliability for medical evidence submitted by
specific doctors or medical facilities, the trust
may refuse to accept medical evidence from such
doctors or facilities.

III. Alternative Dispute Resolution; Jury Trial.

A. Settlements shall be favored over all other forms of
claim resolution, and the lowest feasible transaction
costs shall be incurred in order to conserve resources
and ensure funds to pay all valid claims.

B. The trustees shall establish an appropriate alternative
dispute resolution process so that the claimants and the
trust shall have a full range of alternate dispute
resolution devices available for their use, including
mediation and arbitration.

1. If compensation of an alternative dispute
resolution provider becomes necessary, each side
shall bear its own costs.

C. In the event that there is no settlement between the
trust and a claimant pursuant to individualized review,
the claimant may initiate mediation, non-binding
arbitration or binding arbitration in accordance with
the procedures set up by the trustees.

1. Arbitrators will return awards within the range of
disease category value limits set by the trust for
the disease category in which the claim properly
falls, determine that the disease falls in a higher
or lower category and determine an appropriate
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value, or, in extraordinary cases, return awards in
excess of category limits.

2. If a claimant submits to arbitration and accepts
the award, the award will establish the liquidated
value of the claim, and the claimant will receive
payments in the same manner as one who had accepted
the original valuation of the claim by the trust.

D. In determining the value of any claim, punitive damages
shall not be considered or allowed, notwithstanding
their availability in the tort system.

E. The trust shall not pay any pre-judgment interest, post-
judgment interest, interest on deferred payments, or any
other type of interest on an asbestos disease claim.

F. A claimant’s right to a jury trial shall be maintained
for the purpose of liquidating his claim.

1. Only claimants who opt for non-binding arbitration
and then reject their arbitration awards retain the
right to a jury trial of the liquidated value of
their claims against the trust.

a. A claimant who rejects the settlement offer of
the trust and an award in non-binding
arbitration, and who elects to resort to the
tort system and obtains a judgment for money
damages shall have a claim with a liquidated
value equal to the judgment.

b. Judgment creditors with verdicts in excess of
the highest range of values for certain
diseases will be paid the applicable
percentage of the amount of the highest range
of their disease category.

1. The applicable percentage of the excess
of the judgment above this amount shall
be paid no sooner than 5 years after the
date the judgment is entered in the trial
court, unless the trustees determine that
such payment will adversely affect
payment to other claimants, in which
event payment of the applicable
percentage of the excess of the judgment
shall be made in 5 equal annual
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installments beginning 5 years after the
date the judgment is entered.

2. Any lawsuit pending against the trust at the time
that the trust ceases participation in the Center
shall be stayed until the rejection of an
arbitration award. Other claimants desiring to
file suit against the trust may do so only after
the rejection of an arbitration award.

3. If a trial is sought:

a. the statute of limitations will be tolled as
of the date the claim was filed, and the right
to a jury trial shall be preserved with the
defendant being the “NGC Asbestos Disease and
Property Damage Settlement Trust.”

b. Venue shall not be changed by the bankruptcy
case.

c. The law to be applied shall be either (1) the
law of the state where the claimant has
previously filed an asbestos disease lawsuit
or, (2) in the event no prior lawsuit has been
filed, the law of the state with jurisdiction
over the lawsuit.

d. All claims and defenses which exist under the
applicable law shall be available to both
sides at trial.

1. The trust may waive any defense that
would purport to establish that NGC was
not liable for asbestos-related diseases
caused by its asbestos-containing
products.

2. The trust may concede product defect and
that the product defect caused any
asbestos-related injury. In that case,
the claimant will be precluded from
introducing any additional evidence on
the product defect issue.

e. The award of an arbitrator or the
recommendation of a mediator and the positions
and admissions of the parties during
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compliance with alternative dispute resolution
procedures shall not be admissible for any
purpose at trial by any party or third party
and are expressly determined not to be
admissions by either party.

f. If necessary, the trustees may obtain an order
from the U.S. District Court for the district
in which the bankruptcy was filed
incorporating an offer of judgment to
liquidate the amount of the claim, scheduling
discovery and trials in such a fashion as not
to create an undue burden on the trust, or
containing any other provisions, in order to
ensure that the trust fulfills its
obligations.

IV. Notice and claimant payment selection: For claims made after
the effective date of the alternate facility, the trust shall
mail claim materials to claimants within a reasonable time
after receipt of the claim.

A. Any claimant who fails to return an appropriate,
completed claim information and payment selection form,
which will be included in the claim materials, within 12
months from the date of mailing shall have his claim
disallowed unless the claimant is able to demonstrate to
the satisfaction of the trustees that the failure should
be excused.

V. Release: The trustees shall determine the form and nature of
the releases in order to maximize recovery for the claimants
who present evidence of diagnosis of an asbestos-related
condition resulting from exposure to NGC asbestos-containing
products without increasing the risk of claims for
indemnification or contribution from the trust.

A. As a condition to making any payment to a claimant, the
trust shall obtain a general, partial, or limited
release as appropriate in accordance with applicable
state or other law, consistent with the payment
selection by the claimant.

1. If allowed by state law, the endorsing of a check
or draft for payment by or on behalf of a claimant
shall constitute such a release.

B. The claimant shall execute any documents necessary for
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the trust to perfect its claim against NGC’s insurers to
receive indemnity for payments, to release any claim the
claimant may have against the insurer, and to receive
and keep any and all payments made by the insurer for
payment of the claim.

Beyond these procedures, the plan recognized that the court

may amend and modify the requirements of the plan and adopt

additional settlement guidelines, as necessary. Plan,

§5.1(m)(2). The court, in the confirmation order and pursuant to

§5.1(m)(2) of the plan, directed that if the trustees did not

adopt an alternate facility, the court would do so. Even if the

trustees adopted a facility, the court could adopt additional

claims settlement procedures. Confirmation Order, §9(g)(1).

Court authority to adopt a facility assured “that the purpose of

the [trust] is accomplished and the asbestos-related litigation

protection for New NGC which is necessary to assure that New NGC

has an enterprise value of $350 million on the effective date [of

the plan] . . . is provided.” Confirmation Order, §9(g)(2)(i).

The court may consider, among other matters:

the settlement procedures set forth in the Class Action
Settlement [Amchem Products, Inc. v. Windsor, 521 U.S.
591 (1997)(Georgine)], including such factors as: (aa)
sufficient evidence of exposure to NGC asbestos or
asbestos-containing products; (bb) establishment of
compensable medical categories of asbestos-related
diseases; (cc) compensation levels for various asbestos-
related diseases based on medical criteria; (dd)
compensation levels for asbestos-related diseases that
do not meet the medical criteria but would be
compensable under the applicable tort law; (ee) claims
submission and payment procedures, including submission
of claims without assistance of counsel; (ff) procedures
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for the payment of extraordinary Asbestos Disease
Claims; (gg) limitations on jury trials and the use of
alternate dispute resolution procedures to resolve
Asbestos Disease Claims; and (hh) limitations on the
recovery of attorneys’ fees in connection with the
representation of persons asserting Asbestos Disease
Claims against the NGC Asbestos Settlement Fund. The
Court may also impose a percentage payment schedule.

Confirmation Order, §9(g)(2)(ii).

In its Bench Ruling, the court explained:

If the trustees select the alternative facility, the
trustees must develop additional settlement criteria
after considering the anticipated remaining and
projected claims and the available assets. If the
trustees cannot establish additional criteria or obtain
the bodily injury TAC approval, the court will establish
the criteria. The court may use the proposed global
settlement as a model to complete the additional
criteria for the alternative facility. The court will
consider the following: Medical criteria. Exceptional
circumstances. If a person does not meet the medical
criteria or exceptional circumstances, proof that the
claimant has an injury compensable in the appropriate
jurisdiction and set the minimum payment schedule.
Range of values by disease and occupation, using 10.2
percent of the global settlement ranges. Attorneys’ fee
limitations. Procedures for submitting claims without
assistance of counsel. Annual claims payments based on
67,000 claims for the first ten years. With these or
similar provisions, plus the provisions in the plan, and
using Dr. Peterson’s analysis for the use of assets over
time, the trust’s beneficiaries should be treated
similarly and fairly. If the trustees decide to
terminate the CCR participation and use the alternative
facility, the court will set a period of time for the
trustees to develop the necessary criteria to assure
that the facility can be used to fulfill the trust’s
mandate or the court will do so.

Bench Ruling, pp. 25-26.

Alternate Facility Hearing Procedure

On June 20, 2000, the trust terminated ACMC’s membership in
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the Center, effective June 16, 2000, triggering the plan and

confirmation order requirements to implement the alternate

facility. Pursuant to the plan and confirmation order, the court

scheduled hearings to consider an alternate facility to be

submitted by the trust and any proposed additional settlement

procedures. On July 28, 2000, the trust filed its amended

preliminary alternate facility proposals. Also on July 28, 2000,

New NGC filed amended proposed additional claims settlement

procedures. On August 17, 2000, the trust responded to New NGC’s

proposals and New NGC responded to the trust’s proposals. Also,

on August 17, 2000, the Legal Representative responded to the

proposals. By letter dated September 15, 2000, the trust informed

the court that the trust and New NGC scheduled conferences to

narrow the differences in their proposals. On September 18, 2000,

the trust, New NGC and the Legal Representative submitted to the

court an agreed alternate facility, with several reserved areas of

disagreement.

Meanwhile, on July 11, 2000, several asbestos disease

claimants filed a motion to cancel hearings on an alternate

facility and to terminate the channeling order. Those claimants

contend that circumstances no longer warrant continued imposition

of the channeling of claims and the corresponding temporary

injunction. On August 18, 2000, New NGC responded to that motion.

On June 22, 2000, the Legal Representative moved to terminate



-17-

the channeling order. The Legal Representative contends that

absent funding of the alternate facility by New NGC, the claimants

should be deemed to have exhausted their trust remedies.

The court conducted evidentiary hearings on the alternate

facility and these related motions on September 18, 19, 20, 21,

26, 27 and October 17 and 18, 2000. The parties agreed that the

same evidentiary record would apply to the motion to cancel the

hearings on the alternate facility, the motion to terminate the

channeling order and the alternate facility. The court began

hearings by first considering evidence on the trust’s and ACMC’s

assets and liabilities, including the projected number of asbestos

disease claims over the next 40 years and the value of those

claims. The court then expanded the hearings to cover the full

range of considerations required by the plan procedures outlined

above. The court requested evidence of several factors based on

issues raised by the parties. The court balanced the need for the

parties to present and consider that evidence with the pre-hearing

scheduling requirements.

The establishment of the alternate facility and the

management of the channeling order and corresponding temporary

injunction present core matters over which this court has

jurisdiction to enter a final judgment or order. 28 U.S.C.

§§ 157(b)(2)(O) and 1334. This memorandum opinion contains the

court’s findings of fact and conclusions of law. Bankruptcy Rules



2In a memorandum opinion and order entered September 29, 2000,
staying pending appeal this court’s order terminating the channeling
order for several claimants after ACMC terminated its Center
membership and before these hearings, the United States District Court
found that “New-NGC will be subjected to litigation that it clearly
did not bargain for when the Plan was consummated[.]” In re National
Gypsum Co., No. 00-CV-1729, slip op. at 18 (N.D. Tex. Sept. 29, 2000).
The creditors of NGC bargained for the plan, but did not reach
complete agreements. As discussed above, the court therefore held a
contested confirmation hearing. The plan, as confirmed by the court,
created New NGC, with a plan effective date value of $350 million with
the asbestos litigation protections. The trade and bond creditors of
NGC became the owners of New NGC on the effective date. They obtained
precisely what the plan required. The asbestos disease litigation
protection provided an effective date value that permitted
confirmation of the plan under 11 U.S.C. § 1129. That “bargain” has
been realized.
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7052 and 9014.

Alternate Facility Purpose

In establishing the alternate facility with additional

settlement procedures the court must “insure that the purpose of

the [trust] is accomplished and the asbestos-related litigation

protection for New NGC which is necessary to assure that New NGC

has an enterprise value of $350 million on the effective date [of

the plan] . . . is provided.” Confirmation Order, §9(g)(2)(i).

The plan had an effective date of July 1, 1993. The parties

stipulate that New NGC had an enterprise value of at least $350

million on that day. Accordingly, New NGC realized the $350

million enterprise value on the effective date of the plan. The

purpose of the asbestos-related litigation protection for New NGC

has been accomplished.2

The remaining and not yet accomplished purpose of the
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alternate facility and additional settlement procedures is to

insure that the trust accomplishes its function. The trust must

settle the claims of similarly situated claimants similarly.

Since confirmation, the trust has settled claims using the Center.

The Center operates in the tort system. The trust has settled

approximately 235,000 claims using that process. At confirmation,

the court estimated that approximately 62,000 persons had

cognizable asbestos disease claims under non-bankruptcy law that

came within the definition of a claim under the Bankruptcy Code.

Findings of fact, filed March 9, 1993, no. 41(a). Virtually all

of those claims have been resolved. The court proceeds,

therefore, with the presumption that the trust’s remaining

asbestos disease claim beneficiaries do not hold Bankruptcy Code

claims under the plan and have not been discharged. The court

applies this presumption for analytical purposes only and without

prejudice to any party asserting in litigation that a particular

claim has been discharged.

In addition to resolving discharged claims in the tort

system, the trust has resolved a significant number of non-

discharged claims in the tort system as well. At confirmation,

the court estimated that unknown and future claims would total

150,000 to 165,000. Findings, filed March 9, 1993, no. 41(b).

Unfortunately, subsequent events have established that the court



3The court recognizes that evidence at the confirmation hearing
had been introduced that the number would be higher. But, then again,
other evidence suggested that the court had overestimated the claims.
Meanwhile, the court takes note of improved diagnostic techniques and
more efficient communications. Also, the court recognizes the
testimony at hearings in 1998 explaining, in part, the difficulty in
estimating future claims. That testimony revealed that 25,000,000
Americans had been exposed to asbestos-containing products by several
entities. Of that number, 12,000,000 were then still alive. As a
court that has struggled with the personal health and economic
problems associated with asbestos exposure, the court remains troubled
that Congress has failed to address a matter to which fully 10 percent
of the population of the United States had been exposed.

In its arguments that claimants must individually exhaust trust
remedies before the court may consider terminating the channeling
order, New NGC reminds the court that it found, at confirmation, that
“[t]he potential for litigation against New NGC is so remote in time
and minimal in amount as to have no effect on its present value [the
plan effective date under §1129] nor on its likelihood for success.”
Bench ruling, p. 28. As found above, New NGC had achieved its
effective date value. Counsel for the trust suggested that after the
effective date New NGC’s value virtually tripled. See, e.g., “Large
Profit for Maker of Wallboard,” New York Times (Feb. 15, 1995).
Beyond that, the court makes several additional observations
concerning that argument. First, the analysis of value had been made
by the court only in the context of 11 U.S.C. §1129. Second, the
market for New NGC’s stock would have been cognizant of the court’s
ruling that New NGC would not enjoy the protection of a permanent
injunction. The market would make its own risk assessment of asbestos
exposure, societal and medical factors, business opportunities and
litigation, considering but not banking on the court’s confirmation
findings. Third, as the court found, trust assets have been
sufficient to resolve in the tort system the projected number of
claims made by the court. As noted in this footnote, unfortunately
for all concerned, the claims are now projected at far in excess of
the 235,000 claims resolved by the trust. Fourth, had the Georgine
settlement been approved by the Supreme Court, these hearings would
not be taking place now. This court noted at confirmation that
approval of Georgine was not a matter for this court. Fifth, as the
Legal Representative observes in his argument that the channeling
order has served its purpose for New NGC, circumstances have changed.
The plan provided that the court had authority to amend and modify the
plan procedures for trust remedies for claimants. Plan, §5.1(m)(2).
The market, not this court, bears responsibility for how to factor
that authority into investment decisions.
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underestimated that number.3 Regardless, however, of the number,

until termination of the ACMC membership in the Center, the trust
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has resolved those claims in the tort system.

In a declaratory judgment action, this court found that the

plan, as confirmed by this court, implicitly imposed liability on

New NGC for non-discharged asbestos disease claims for persons

exposed to National Gypsum asbestos-containing products upon the

exhaustion of the trust remedies. NGC Settlement Trust v.

National Gypsum Co., No. 98-3309, Bench Ruling (Bankr. N.D. Tex.

February 27, 1998). With that liability, upon exhaustion of the

trust’s remedies, unresolved claimants would have a tort system

remedy, which is precisely what they had but for the NGC

bankruptcy case. By definition, the process therefore assured

that all similarly-situated trust beneficiaries would be treated

similarly–-each would have claims resolved in the tort system,

with a liable entity in the tort system. That assurance no longer

exists. The United States Court of Appeals for the Fifth Circuit

reversed the declaratory judgment, holding that the plan allows

only the possibility of successor liability for New NGC, but not

plan-imposed liability. In re National Gypsum Co., 219 F.3d 478,

493 (5th Cir. 2000)(petition for rehearing pending). With this

change in the law of the case, unresolved claimants must litigate

successor liability with New NGC after trust exhaustion state by

state. No longer may the court proceed with the assurance of a

tort system remedy for the unresolved claimants.

Under the plan procedures outlined above, claimants must
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receive similar treatment. Claimants paid by the Center facility

had been paid in the tort system. They, therefore, by definition,

received tort system values. The plan procedures direct that the

trust must determine “full liquidated value.” Plan, Exhibit A,

§VI(A). For similar treatment, that requires an assessment of the

tort system values. The alternate facility must therefore employ

values that mirror the tort system. The facility cannot replicate

the tort system. But the values must mirror the tort system.

The plan procedures and confirmation order recognize that the

facility may pay a percentage of that value. A funded facility

will pay a percentage that approximates the tort system, thereby

fulfilling the trust’s function and accomplishing the plan’s

purpose.

An unfunded facility will be unable to pay more than an

extremely small percentage, meaning that claimants cannot obtain

from the trust payments anywhere near tort system values. Since

the Fifth Circuit mandates that New NGC has no plan liability to

them, the only way they can even attempt to obtain tort system

values is to have access to New NGC to test successor liability.

In other words, for an unfunded facility, the only way to even

attempt to accomplish the plan’s purpose for the non-discharged

asbestos disease claimants will be to declare that the trust

cannot resolve their claims and terminate the channeling order.
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Claims and Values

ACMC, the trust, the Legal Representative and New NGC

stipulated to the evidence for estimating remaining non-discharged

asbestos disease claims over the next 40 years and for estimating

the value of those claims in the tort system. For that

stipulation, those parties presented projections by Mark Peterson,

the trust’s consultant on asbestos claims, using data derived from

the Center and average settlement values reached by the Center for

group settlements. Not all parties in interest appearing at the

hearings initially agreed to that stipulation. So the court

entertained testimony regarding the projections and the court

requested additional evidence.

The Center employed various allocation criteria for resolving

claims. These criteria informed both Peterson’s projections and

the group settlement amounts. The criteria did not necessarily

require that a claimant identify National Gypsum asbestos-

containing products to obtain a contribution from National Gypsum

to a settlement reached between the claimant and the Center. The

Center acted as agent for its members and its members determined

how to allocate the payment of settlements. If the court

estimated future claims based on an ability of the claimant to

establish exposure to National Gypsum asbestos-containing products

to obtain a recovery, the total number of future claims would be

less than the Peterson projections.
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However, the Center members weighed and balanced exposure

requirements to determine the amount of payment on a settlement by

any one member, including National Gypsum. That factors into the

average settlements. As a general observation, if the court

focused on exposure to National Gypsum asbestos-containing

products, the group settlement averages would likely rise. Thus,

claims would likely decrease but settlement amounts would likely

increase.

In response to the court’s request, the parties introduced

evidence of the average settlements reached by the Center for

trial-listed cases. The Center customarily settled cases as they

were listed for trial in the several states, with settlements

negotiated about 90 days before the trial date. In addition, the

Center embarked at different times and with different groups of

plaintiffs’ attorneys for large number or group settlements. The

average settlement amounts differed for trial-listed and group

settlements. The court received evidence for each subgroup of

claims and for all claims combined. All took place in the tort

system and thus all measure tort system values. From 1998 the

group settlements reflect a resolution of litigation concentrated

in a few states. In 1998 the majority had been in New York,

Texas, West Virginia and Mississippi. In 1999 several other

states had a significant concentration, as well. Several

claimants criticized the Center and the trust for focusing
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settlements on cases in those jurisdictions. Regardless of how

that concentration of cases may ultimately be critiqued, W. D.

Hilton, Jr., the trust’s executive director, testified that the

settlements reflected actual pressure and developments in the tort

system. These states had the largest number of case filings

thereby generating tort system pressure for settlements. As such,

the group settlements reflect the most current, actual tort system

developments. Furthermore, the group settlements often resulted

from a negotiation of factors that arguably reflect a wider range

of considerations than those that occur with the approach of

trial. The average group settlements therefore may better mirror

the broad range of factors that produce negotiated settlements in

the tort system.

With this evidence, all parties in interest appearing at the

hearings ultimately joined in the stipulation. Nevertheless, New

NGC suggested that standards for the allowed average settlements

to be used by the facility should reflect group settlements from

1995. The court had previously reflected on that time period.

The court entertained evidence of average settlement amounts for

group cases and trial-listed cases, as well as combined averages,

from 1993 until the trust terminated ACMC’s membership in the

Center. Many factors have impacted settlement averages from 1993,

including first the prospect and then the demise of the Georgine

settlement, medical diagnostic changes, settlement strategies by
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the Center and the plaintiffs’ bar, bankruptcy cases, and

resources available for settlement of claims.

Meanwhile Hilton testified that it could take up to a year

before the alternate facility became fully operative. Letitia

Chambers, New NGC’s expert on claim facilities, testified that the

facility may not begin paying claims until 2002. Using Hilton’s

start-up time projections, by the time the first batch of claims

are filed and processed, settlements of a meaningful number of

claims would probably not begin until the latter half of 2001 at

the earliest. The trust acknowledged that contracting with

existing facilities may permit a more expedited start-up process

and the trust committed to explore opportunities to enter an

administrative arrangement with an existing facility. But even if

opportunities for a more expedited implementation emerge, the

settlement of claims will not resume for several months after the

establishment of the alternate facility.

With the changing factors impacting settlement averages over

time and the inevitable delay to processing claims in the

alternate facility, settlement averages from 1993 or 1995 are too

remote in time to be used for a facility that will not become

operative until 2001.

Chambers offered calculations of Georgine settlement values

inflated from confirmation to the present. The Georgine

settlement values had been negotiated in the tort system in 1993.
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Using consumer price index inflation rates, the Georgine values

fall considerably short of the tort system values in 1998 to 2000

for either group settlements or trial-listed settlements or both.

Consequently, settlement values from 1993 or 1995 do not reflect

present tort system values. While the court recognized at

confirmation that Georgine settlement values could be considered

in determining an alternate facility, the values must mirror the

tort system. The Georgine values no longer do so. Thus, to best

mirror tort system values as the facility becomes operative, the

court will use ACMC’s share of the group settlement averages

negotiated by the Center and billed to ACMC for payment from

January 1, 1998, to August 28, 2000.

The court therefore uses the Peterson projections of future

claims through 2039 and ACMC’s share of the average group

settlements reached and billed by the Center to ACMC from January

1, 1998, to August 28, 2000, for purposes of projecting the number

of claims, the value of claims and the allowed liquidated value

for payment of claims by the facility, except as otherwise

specifically noted in these findings. Peterson projects 415,887

claims with Hilton calculating a settlement cost or value over

time of $2,188,899,721 and a present value of $1,138,738,644,

using a five percent discount rate. Hilton testified that the

trust estimated existing claims from June 16, 2000, not included

in the time period of the Peterson projections, of 79,000. The
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court finds the amounts on exhibit A attached to this memorandum

opinion and made a part hereof to be the best measure of the

liquidated or settlement values. Exhibit A is trust exhibit 3

admitted into evidence at the hearings.

Motion to Cancel Alternate Facility Hearing

Lois Ganske, as representative of the heirs and estate of

Larry J. Ganske, and Marilyn Moore, as representative of the heirs

and estate of Alfred Moore, move the court to cancel the hearings

to establish an alternate facility. Drawing on this court’s

determination that unknown and future claimants could not be

discharged and the Fifth Circuit’s determination that their claims

had to be addressed under non-bankruptcy law, 219 F.3d at 489-90,

they contend that the court cannot establish a facility unless it

processes claims under the tort system, as did the Center.

Alternatively, contending that the trust is insolvent, they

maintain that establishing an alternate facility amounts to a

futile process, absent funding by New NGC. Since New NGC has made

no funding commitment, they contend that the court should suspend

the plan requirement of an alternate facility.

The plan requires that an alternate facility be established

following ACMC withdrawal as a Center member. Plan, §5.1(m)(2).

Whether New NGC will fund the facility, once established, remains

to be determined.

As discussed above, the parties have stipulated that
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potential claims during the next 40 years may total 415,887, with

a settlement cost if continuing under the Center of

$2,188,899,721, having a present value of $1,138,738,644. The

trust and the Center have an outstanding dispute concerning a

reimbursement agreement.4 Without considering the trust’s

reimbursement claim against the Center, the trust’s assets total

approximately $216,161,880, with a fair degree of certainty. See

hearing exhibit C. If the trust prevails and recovers on its

reimbursement claim from the Center, its assets would total

approximately $374,713,686. Hilton testified that the trust owes

asbestos property damage claimants $32,000,000.

The Center contends that the trust owes approximately

$197,836,030, for previously settled claims. Hilton testified

that the Center had settled groups of claims before ACMC

terminated its Center membership. The Center contends that the

trust has a contractual obligation to pay for those settlements.

Several claimants appearing at the hearings question whether the

obligation is binding and, if so, whether the trust should breach

those commitments and decline to pay those settlements. Indeed,

those claimants, as well as New NGC, criticize the trust for

allowing ACMC to remain a Center member, given the trust’s assets
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and the magnitude of the group settlement negotiations, but those

issues are not before the court on the instant contested matters.

At previous hearings on motions to terminate the channeling

order, New NGC suggested that the trust use its liquid assets to

pay claims rather than fund those settlements. At those hearings,

the court assumed that the Center entered binding settlements with

the claimants while ACMC remained a Center member. During these

hearings, Hilton explained his understanding of the Center’s

settlement program. Hilton testified that the trust assumed it

had liability for Center negotiated settlements made while ACMC

had been a Center member. Counsel for several claimants

questioned whether Hilton actually reviewed the Center’s

settlements with claimants to determine whether the settlements

constituted binding present obligations or commitments for future

negotiations. Hilton testified that the trust employed a

reconciliation process with the Center to determine the

appropriateness of a particular invoice. Hilton testified that

the trust believed that ACMC had a contractual obligation with the

Center to pay commitments made by the Center to claimants before

ACMC withdrew as a Center member. Hilton suggested that an ACMC

petition under the Bankruptcy Code would be needed, in his

opinion, to abrogate the obligation. On this record, the court

continues to analyze the trust’s assets and liabilities on the

assumption that the trust and ACMC have a contractual obligation
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to the Center. In so holding, the court does not determine any of

the respective rights and obligations of the Center, ACMC, the

trust or the claimants. Rather, for purposes of these hearings,

the court accepts the trust’s analysis of ACMC’s contractual

obligations. Accordingly, if the prior obligations are

established and paid, the trust would have $144,877,656 to service

the unknown and future claims.

Based on this evidence, over time, the trust most likely

could pay only 4.1 to 6.5 percent of those claims, absent

additional funding.

Hilton testified that the trust or ACMC could file its own

bankruptcy petition. With a bankruptcy petition, ACMC would break

its contractual obligations with the Center. The trust would

retain its liquid assets committed to fund Center obligations. In

turn, settled but unpaid claims would or may be submitted to the

trust, increasing its liabilities. Hilton testified under that

scenario, without funding, the trust could pay 8 percent of the

value of the claims. Analyzed another way, if the Center-

negotiated group settlements do not trigger binding obligations on

the trust or ACMC, the range of recoveries would increase from 4.1

to 6.5 percent to 8 percent of the value of the claims. The court

will address a bankruptcy petition if filed, but does not

speculate on that development. Nor does the court speculate on

any legal challenge to the Center-negotiated settlements. A swing
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from 6.5 percent to 8 percent does not result in a significant

amount of money to alter how the court weighs the evidence of the

most likely scenario for an unfunded facility.

Hilton also testified that if the Center paid no amount under

the reimbursement agreement but ACMC was or remained liable for

prior Center-negotiated settlements, the trust might not be able

to make any payment to future claimants. New NGC recognizes that

should this occur, without New NGC funding, claims could not be

resolved by the trust and the channeling order would terminate.

For this reason, the court does not accord controlling weight to a

zero percent scenario, since the entire facility analysis would be

moot.

New NGC presented a scenario where some claimants could

receive recoveries of 11.2 percent. Chambers testified that the

trust could enter settlements at 11.2 percent of the claims’

values if several events occurred. She assumed that the Center-

negotiated settlements remained trust and ACMC obligations and

that the trust prevailed in its reimbursement dispute with the

Center. She also assumed that the trust erroneously viewed its

obligations to the asbestos property damage claimants to be $32

million, contending instead that the obligations would be $20

million. She also assumed that the trust would make no payment to

unimpaired non-malignant asbestosis and pleural claimants, which

would be about 80 percent of the non-malignant claimants in her
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opinion. The court does not accord that scenario weight.

First, the trust would be required to litigate the asbestos

property damage payment with those claimants and win. The court

has no evidentiary basis to estimate or project that result.

Hilton testified that the trust viewed its obligations to the

property damage claimants at $32 million.

Second, the record does not support Chambers’ projections of

the number of unimpaired non-malignant claimants. Dr. Paul E.

Epstein, New NGC’s medical expert, testified that based on his

clinical practice, 95 percent of his non-malignant asbestosis

patients would be impaired. Chambers did not provide the

literature she reviewed to make her assumptions. But, regardless,

Epstein’s actual clinical practice constitutes more persuasive

evidence.

Third, the court cannot, consistent with the plan, order no

payment to unimpaired non-malignant claimants. See Confirmation

Order, §9(g)(2)(ii). While the trust may make relatively small

payments to those persons, the trust cannot simply make no

payments. Chambers testified that if the trust made no payments

to those claimants, substantially more dollars would be available

to pay persons suffering from cancers and other diseases. The

evidence supports that opinion. However, the plan mandates that

similarly situated claimants receive similar treatment. The

claimants in these categories have received recoveries in the tort
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system and have received payments from the trust to date. As

found below, at pp. 65-66, the evidence from New NGC’s witnesses

establishes that these claimants will incur actual damages for

medical tests and diagnostic treatment. Those damages support a

facility that would make some payment to those claimants, even if

a relatively small one. Chambers also testified that other

asbestos claims facilities make no payments to these claimants.

However, she identified only the facility created in the plan of

reorganization of RayTech Corp. that made no payment. In re

RayTech Corp., no. 5-89-00293(AHWS)(Bankr. D. Conn.), hearing

exhibit M. That facility had been established under 11 U.S.C.

§524(g) with circumstances that do not compare to this case and

this facility. With §524(g) protection, that facility necessarily

had a substantial degree of claimant support. The court does not

proceed in this case under §524(g). Finally, in support of making

no payment to these claimants, Chambers refers to the Georgine

settlement. That settlement had been rejected by the Supreme

Court.

If the trust made no payment to these claimants, the

channeling order would terminate since their claims would not be

resolved. Chambers testified that they could be offered continued

protection by the tolling of the statute of limitations, as was

done in the RayTech facility. The claimants may seek that relief

in the several states. But the trust would not resolve their
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claims and hence the channeling order would terminate.

This court recognized at confirmation, see above at pp. 14-

15, that the court could consider Georgine-type values for an

alternate facility. Using Georgine-type values, Chambers

projected even higher percentage payments. For the reasons stated

above at pp. 26-27, the court has rejected Georgine values.

At the close of evidence, New NGC submitted an exhibit titled

“New NGC’s Exercise of Funding Option.” Subject to specified

terms and conditions, New NGC represented that it would provide

“an additional $100 million in funding to the Trust.” New NGC

would make ten annual payments of $10 million beginning on

December 31, 2002. The $10 million would be reduced by indemnity

costs and expenses incurred by New NGC. Payment would be

conditioned on the court adopting New NGC’s definition of the

plan’s exhaustion requirements; New NGC accepting the settlement

criteria, terms and procedures of the alternate facility; and the

court entering an order providing that the funding contribution

not be deemed an admission by New NGC of any liability for

asbestos disease claims under successor liability or otherwise and

that the funding not be admissible as evidence in any proceeding

against New NGC.

Of course, a $100 million contribution to the trust over time

would increase the recoveries to claimants. But New NGC’s exhibit

does not constitute a financial contribution to the trust. If New
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NGC intended to contribute funds to the trust in these

proceedings, it would have contributed money or money’s worth.

New NGC’s exhibit does not constitute an enforceable obligation.

New NGC’s exhibit amounts to, at most, an unenforceable,

unperformed promise to furnish support to the trust in the future.

For insolvent entities like the trust and ACMC, the court accords

that no value. See, e.g. 11 U.S.C. §548(d)(2)(A). New NGC has

not contributed money or money’s worth.

In addition, the exhibit amounts to no meaningful promise at

all. New NGC will deduct from the $10 million annually its

indemnity and expenses. New NGC employs a battery of lawyers from

three law firms, as well as consultants, to address issues

pertaining to asbestos disease claims. Even if New NGC had no

other costs than these, New NGC would be contributing less than

$10 million per year. If it has successor liability following the

termination of the channeling order, the contribution could be

considerably less. Since New NGC’s exhibit conditions a

contribution on New NGC’s acceptance of the facility and since New

NGC contends the facility should not make payments to unimpaired

non-malignant claimants, New NGC should expect the channeling

order to terminate for those claimants, thereby increasing the

likelihood that New NGC would incur other expenses. Conversely,

if the court does not accept the New NGC request to not pay

unimpaired non-malignant claimants, New NGC may make no
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contribution. Either way, the trust has no prospect of actually

receiving $10 million per year for ten years based on the New NGC

exhibit.

New NGC also conditions the contribution on a trust

exhaustion requirement for each claimant. New NGC would require

that for an asbestos disease claimant to exhaust trust remedies,

the claimant would have to undertake and complete all of the

procedures offered by the facility. The claimant would have to

submit a claim, engage in the settlement negotiations, submit to

mediation or arbitration, and, if unsuccessful in reaching a

settlement, proceed to trial against ACMC, obtain a judgment, and

then submit the judgment for payment. If, after completing that

process, the claimant has not entered into a settlement with the

trust, the claimant could request that this court terminate the

channeling order. Unless the court construes the plan’s

exhaustion requirement in that manner, New NGC would not make the

contribution.

The court finds below that the trust cannot resolve claims

with payments limited to 4.1 to 6.5 percent of tort values.

Accordingly, the court holds that the channeling order will

terminate if the facility is not funded. Conversely, a facility

funded at the level set by the court below, see, p. 85, would pay

tort values, thereby obviating the need for the court to determine

a binding standard for exhaustion of trust remedies to be applied
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to all claimants. Between those parameters the court does not

opine. The parties, to their credit, have been engaged in out of

court negotiations to attempt to reach a global resolution of

asbestos disease claims providing New NGC protection pursuant to

11 U.S.C. §524(g). The court will not be drawn into those

negotiations by considering the New NGC exhibit a settlement

offer. The court does not adopt the exhaustion of remedies

definition advanced by New NGC.

While the court would order that funding by New NGC at the

levels found below would not be deemed to be an admission by New

NGC of any liability for asbestos disease claims, the court below

overrules and does not adopt several other facility criteria,

terms and conditions advanced by New NGC. Thus, New NGC will

likely determine that the conditions precedent to the contribution

have not been met, and make no contribution based on this exhibit.

For all these reasons, the court accords no weight to the

exhibit for purposes of assessing the trust’s financial resources

to settle claims.

The court therefore accords controlling weight to the Hilton

projections of assets sufficient to likely pay 4.1 to 6.5 percent

of liquidated tort values, without New NGC funding. This finding

is without prejudice to the merits of the disputes with the

Center. Based on this finding, the court concludes that without

additional funding, the trust could not settle similarly situated



5In its order entered September 29, 2000, the district court
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claimants after ACMC terminated Center membership but before these
hearings. New NGC knew and stipulated to the trust’s financial
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that projected trust liabilities would include $2.1 billion of
asbestos disease claims.
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claims similarly to the way they have been settled from

confirmation until June 16, 2000.5

Nevertheless, the plan compels that the alternate facility be

established. The plan, as modified and as confirmed by court

order, amounts to a contract. See In re Page, 118 B.R. 456, 460

(Bankr. N.D. Tex. 1990). Under the contract, the court must

direct the trustees regarding the alternate facility, as outlined

above. The court must estimate the cost of operating a facility

that complies with the standards discussed above. If New NGC

funds that facility, the facility will comply with the plan

mandate. If New NGC does not fund the facility, the court must

fairly and equitably provide for a distribution of trust assets

and address the rights of claimants through the plan provisions

for relief from the channeling order. Under either alternative,

cancelling the hearing on the alternate facility does not
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constitute an appropriate remedy.

For these reasons, the motion is denied.

Motion to Terminate Channeling Order

The Legal Representative moves to terminate the channeling

order. The confirmation order provides that an unknown claimant

may pursue non-bankruptcy law rights against any person, including

New NGC, “who may be liable to such . . . [c]laimant after

exhausting the remedy or remedies provided by the [trust]. The .

. . [c]laimant shall have exhausted the [trust] remedy or remedies

and the channelling order shall be terminated as to that . . .

[c]laimant if the [trust] cannot resolve that . . . [c]laim . . .”

Confirmation Order, §10(b)(2).

Prior to July 18, 2000, this court had denied all motions to

terminate the channeling order. While recognizing that trust

assets may be exhausted in the future, the court declined to

terminate the channeling order before that occurred based on the

court’s declaratory judgment that New NGC has plan-imposed

liability for non-discharged asbestos disease claims not paid by

the trust. With an operating entity having liability, those

persons held the same rights that they held prior to the National

Gypsum bankruptcy petition, thereby allowing the court to require

that they exhaust their remedies as beneficiaries of a trust

before resuming or commencing tort litigation.

On July 18, 2000, the Fifth Circuit issued its decision,
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holding that the plan did not impose liability on New NGC for

asbestos disease claimants, but that any liability would turn on

the successor liability laws of the several states. National

Gypsum, 219 F.3d at 493. Without certain tort liability, this

court thereafter granted several motions to terminate the

channeling order because all available liquid trust assets had

been exhausted or committed to settle known claims. See footnote

5.

In this motion, the Legal Representative contends that the

rationale of those holdings should be applied to the alternate

facility. As found above, without New NGC funding, using values

of claims that best mirror the tort system, the trust would most

likely settle claims at only 4.1 to 6.5 percent of the tort system

mirrored values. The Legal Representative contends that amounts

to no settlement at all. For examples, the value of the average

mesothelioma claim is $40,629. The unfunded trust would likely

pay only $1,666 to $2,641 on that claim. The value of the average

lung cancer claim is $6,879. The unfunded trust would likely pay

only $282 to $447 on that claim. Several claimants appearing at

the hearing, the Center, and the trust agree with that argument.

New NGC asserts that the Legal Representative lacks standing

to move to terminate the channeling order for all unknown and

future claimants across the board. Since the confirmation order

provides that “a claimant” may pursue non-bankruptcy law rights
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after exhausting the remedy or remedies provided by the trust, New

NGC argues that each individual claimant must seek relief from the

channeling order. The Legal Representative, New NGC contends,

lacks standing to pursue that relief on behalf of all unknown

claimants. But the Legal Representative maintains, in effect,

that the trust cannot resolve claims of unknown and future

claimants for pennies on the dollar. The Legal Representative

argues that he has standing to assert on behalf of the unknown

claimants that for an unfunded facility, the exhaustion process

for each claimant would be futile, thereby justifying immediate

access to the tort system. In the order entered April 14, 1992,

appointing the Legal Representative, the court held that the Legal

Representative constituted a party in interest. He has the right

to be heard on all contested matters to advocate the interests of

the unknown and future asbestos disease claimants. New NGC, a

party in interest that has no plan-imposed liability to the

unknown and future asbestos disease claimants and no obligation to

fund the trust, cannot complain that the Legal Representative

lacks standing to advocate the futility of the exhaustion

requirement for unknown and future claimants who will most likely

receive 4.1 to 6.5 percent of the tort system values for their

claims from an unfunded facility. The Legal Representative has

standing to advocate that position.

As explained above, persons exposed to National Gypsum
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asbestos-containing products who did not have cognizable claims as

of confirmation under non-bankruptcy law and future claimants did

not hold claims under the Bankruptcy Code. As a result, their

claims ultimately must be addressed under non-bankruptcy law.

National Gypsum, 219 F.3d at 489-90. The court applied principles

of trust law to make them beneficiaries of a trust. As such, they

became entitled to a distribution of trust assets similar to

similarly situated claimants. The court then borrowed a principle

from administrative law to require that they exhaust the trust

remedy or remedies before obtaining access to the non-bankruptcy

courts to bring claims against New NGC. Courts have developed a

rule of judicial administration that no one could obtain judicial

relief for a supposed or threatened injury by an extra-judicial

administrative body until the prescribed administrative remedy had

been exhausted. Myers v. Bethlehem Shipbuilding Corp., 303 U.S.

41, 50-51 (1938)(Brandeis, J.). Although applied to proceedings

at law, the principle had been “most frequently applied in

equity.” Id., at n.9. Appropriately, then, “[a] litigant may

bypass formally outstanding administrative processes, for example,

‘when there is no adequate administrative remedy, or when

irreparable injury is likely to result absent immediate judicial

review.’” Sweet Life v. Dole, 876 F.2d 402, 407 (5th Cir. 1989)

(citing Lewis v. Reagan, 660 F.2d 124, 127 (5th Cir. 1981)).

“[O]nly those remedies which provide a real opportunity for
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adequate relief need be exhausted. Stated somewhat differently,

exhaustion is inapposite and unnecessary when resort to the

administrative reviewing body would be futile.” Hodges v.

Callaway, 499 F.2d 417, 420 (5th Cir. 1974).

The exhaustion of trust remedies provision of the

confirmation order must be applied under that analogous equitable

standard. If the trust cannot offer an adequate remedy to the

asbestos disease claimants, if it does not provide a real

opportunity for adequate relief or if resort to the trust by

asbestos disease claimants would be futile, then the litigant need

not formally exhaust the extra-judicial trust process before

obtaining court access by the termination of the channeling order.

The Legal Representative argues, in essence, that for an unfunded

facility, continued compulsion to proceed with trust remedies

before a claimant may obtain relief from the channeling order is

futile. The non-Bankruptcy Code claimants should, as a result,

have the channeling order terminated.

New NGC contends that persons exposed to National Gypsum

asbestos-containing products must, in the first instance, request

recovery from the trust. If the trust has any assets to make a

payment to them, New NGC argues that the confirmation order

compels that they literally exhaust every conceivable trust

remedy.
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The facility provides for a negotiated claims process. As

discussed below, for individualized claim negotiations, the trust

anticipates a 90 day process before the trust would extend a

settlement offer to the claimant. If the claimant rejects the

offer and the trust and claimant cannot thereafter reach a

settlement, the claimant may opt for an alternative dispute

resolution process, such as mediation, binding arbitration and

non-binding arbitration. If that process does not result in a

settlement, the claimant may opt to commence litigation against

ACMC. If the claimant obtains a judgment against ACMC, the

facility provides for payment of the judgment over time. For a

judgment in excess of the claim value established for the

facility, payment would not occur for at least five years after

the judgment. New NGC argues that a claimant may not seek relief

from the channeling order until the claimant exhausts this entire

process as trust remedies would be available and the trust would

have assets, albeit in amounts capable of paying only 4.1 to 6.5

percent of the claim.

Carried to its extreme, New NGC’s position would effectively

capture the claimant in a maze from which the claimant could never

emerge. Literally, the claimant will not have “exhausted” his

trust remedies without applying for the 4.1 to 6.5 percent

payment. Since the trust will likely have sufficient assets to

make that payment, the trust remedy will not be exhausted until
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the claimant rejects a settlement offer in that range at each

stage of the process, through negotiations, through mediation or

arbitration, through litigation, through judgment, and through the

five year waiting period. If the claimant finally breaks down and

requests payment at the 4.1 to 6.5 percent in exchange for a

release of ACMC and the trust, New NGC contends the claimant still

may not request relief from the channeling order.

New NGC asserts that upon receiving a payment from the trust,

ACMC must obtain a full release of the claim, thereby releasing

ACMC, the trust and New NGC. In effect, New NGC argues the

claimant must ultimately or inevitably accept the 4.1 to 6.5

percent solution, and release New NGC, or be denied access to the

tort system against New NGC for an inordinant period of time.

New NGC’s position is not tenable for an unfunded trust. To

compel asbestos disease claimants to a lengthy series of

procedures when at any stage the trust cannot offer more than 4.1

to 6.5 percent of tort system values would be to compel them to a

futile process, a process that does not provide a real opportunity

for adequate relief. The channeling order did not impose a futile

process on an asbestos disease claimant. Rather, the process

routed the claimant through the trust with the mandate that the

trust pay similarly situated claimants similarly. If the trust

cannot do so, then it cannot provide a real opportunity for

adequate relief and the non-Bankruptcy Code claimant cannot be
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compelled to proceed through futile hoops before having access to

a state’s judicial system. To fulfill its mandate, as discussed

above, the trust must be able to offer settlements mirroring the

tort system. Settlement offers in the range of 4.1 to 6.5 percent

of the tort system values do not meet that requirement. Because

an unfunded trust cannot fulfill its mandate for the treatment of

all its beneficiaries, the unknown and future asbestos claimants

cannot be compelled to proceed through the exhaustion process.

The court must conclude that an unfunded trust cannot resolve

claims of unknown and future asbestos disease claimants as

mandated by the plan. Consequently, pursuant to the plan and

confirmation order, the channeling order must be terminated.

If the court adopted New NGC’s exhaustion by individual

claimant position for an unfunded trust, the court would likely be

confronted with the inevitable argument that the claimant will

never be able to prove exhaustion of trust remedies, because the

trust will always hold sufficient assets to offer the claimant a

settlement of 4.1 to 6.5 percent of tort system values. By the

sheer weight of the process, New NGC must anticipate that the

claimant will finally and ultimately give up his tort system

rights and accept the trust’s offer. New NGC would then require

that the trust obtain a complete release of the claim, including a

release of New NGC.
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The channeling order would become a permanent injunction, in

direct contravention to the plan and confirmation order. In a

Catch 22 argument, New NGC asserts the claimant could not obtain

relief until he literally exhausted his trust remedies. He could

not exhaust his trust remedies if the trust had any funds to make

even the most minimal payment, since the trust would be in a

position to offer a settlement even five or more years after the

entry of a judgment against ACMC. The trust will likely have

funds to make about a 4.1 to 6.5 percent payment. Therefore the

trust assets will never be exhausted as to a claimant. So the

claimant would ultimately have to accept that payment. But that

payment cannot be considered adequate relief for the resolution of

the claim as mandated by the plan. Nevertheless New NGC would

have this court require a release, anyway. The channeling order

would then never terminate as to that claimant, or any claimant.

Even though the Fifth Circuit has held that under the plan

claimants may pursue successor liability against New NGC in the

tort system upon obtaining relief from the channeling order, New

NGC now effectively contends that the plan ensnares the claimant

into a trap from which he can neither obtain a settlement

approaching tort system values nor pursue a tort system claim

against New NGC. To the Fifth Circuit, New NGC contends that it

may have successor liability for these non-Bankruptcy Code

claimants depending on the laws of the several states, but to this



-49-

court it argues that those claimants are in effect permanently

trapped and thereby enjoined from pursuing successor liability.

The court could direct that the trust use the approximately

$144,877,656 of assets, see p. 31, to settle with asbestos disease

claimants on a first come, first served basis. Based on the

evidence, that may resolve claims through 2002. The trust would

then be completely out of assets. The trust could apply to the

court for its dissolution. If granted, the trust would cease to

exist and the channeling order would terminate.

If New NGC had plan-imposed liability for the remaining

claimants, that might be a viable resolution. With an operating

business entity in the market, the remaining claimants would have

the same or a similar remedy in the tort system that they would

have had but for the NGC bankruptcy case. But with the Fifth

Circuit’s liability decision, New NGC liability will now turn on

the successor liability laws of the several states. As the court

analyzed under the alternate facility purpose section, above, that

may mean unpaid claimants have no tort system remedy. While this

court did not envision that result, the Fifth Circuit’s decision

is the law of the case.

As a result, this court must formulate trust remedies

considering mesothelioma, lung cancer and other asbestos disease

claimants who trace their disease and condition to National Gypsum

asbestos-containing products. With the uncertainty of successor
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liability litigation and without New NGC funding, this court must

direct the trust to distribute its assets even if only on a 4.1 to

6.5 percent basis similarly to similarly situated claimants,

declare that the trust cannot resolve claims at that level and

terminate the channeling order.

An alternate facility not funded by New NGC cannot settle

with claimants in amounts that mirror the tort system. Those

claimants cannot therefore be treated similarly to the otherwise

similarly situated claimants whose claims had been settled in the

tort system. While an unfunded alternate facility will treat

similarly situated claimants similarly in the future, it cannot

treat them similarly to the manner claims had been settled before

ACMC terminated its membership in the Center. With an unfunded

alternate facility paying only pennies on the dollar, the only way

for these remaining claimants to be able to regain a measure of

that similarity mandated by the plan and confirmation order would

be to obtain immediate access to the tort system for claims

against New NGC.

The Fifth Circuit held that the plan offered claimants access

to the tort system to test successor liability. National Gypsum,

219 F.3d at 489-90. That Court teaches that the claimants must

have access to the tort system to submit that issue to the state

courts. With a trust capable of paying pennies on the dollar and

a trust mandate to treat similarly situated claimants similarly
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which requires a payment that mirrors the tort system, the trust

process does not provide a real opportunity for adequate relief

and is futile and, consequently, the claimants must be deemed to

have exhausted their trust remedies. The assets available for

payment are so minimal that the court deems that the trust cannot

resolve claims.

Accordingly, if New NGC does not fund the alternate facility

as provided below, the channeling order will terminate as to all

remaining claimants.

New NGC offered evidence to suggest that some claimants would

accept pennies on the dollar even with a release of New NGC. With

79,000 pending claims and an anticipated 416,000 unknown and

future claims, the court has no doubt that out of a half million

people, some might indeed do so. But Chambers did not perform a

scientific survey of known persons currently asserting claims

against the trust to determine who, if any, would settle their

claims and release New NGC for pennies on the dollar. Chambers

did not interview the pending claimants or their attorneys.

Without supporting evidence given weight by this court, the

prospects of settlements because of the sheer number of projected

claims cannot support a finding that the unfunded facility

provides a real opportunity for adequate relief. Chambers

testified about other facilities resolving claims for small

payments. All those facilities, however, either involve
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codification of a plan or adoption of a plan under 11 U.S.C.

§§524(g) and/or (h). That means the facilities had been claimant-

negotiated and claimant-accepted. Many of the facilities had an

ownership interest in the operating company as well. While the

court encourages the parties to pursue their §524(g) negotiations,

the court holds that the NGC plan and confirmation order do not

compel claimants to a futile process that cannot fulfill the plan

mandate.

In its bench ruling at confirmation, the court found that

asbestos disease claimants would likely accept settlement offers.

Bench ruling, at p. 28. From the filing of the National Gypsum

bankruptcy petition to confirmation, asbestos disease claims had

been resolved in the tort system with NGC a Center member. From

confirmation until June 16, 2000, claims continued to be resolved

in the tort system with ACMC a Center member. Now, going forward,

if New NGC funds the trust at the level found below, the court

continues to find that asbestos disease claimants will likely

accept settlement offers and indeed release New NGC, even if the

amount is discounted by factors that the tort system would

recognize. But the Legal Representative’s motion to terminate the

channeling order focuses on an unfunded trust, capable of paying

only pennies on the tort system dollar. Claimants will only use

that system if they are not compelled to release New NGC.
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Without a requirement that claimants release New NGC, the

court agrees with the Chambers’ opinion that claimants would seek

a recovery from the trust, however small. The court can perceive

no reason why they should not be allowed to proceed on a dual

track. The trust cannot resolve their claims. But the trust may

be able to contribute, in effect, 4.1 to 6.5 percent to the

resolution of their claims. The claimants remain trust

beneficiaries and should receive their proportionate share of

trust assets, without forfeiting their tort system rights.

Accordingly, for an unfunded trust, unknown and future asbestos

disease claimants may apply for the trust distribution and pursue

New NGC. Should they receive a payment from the trust from the

limited fund alternate facility, and obtain a recovery from New

NGC by judgment or settlement, under non-bankruptcy law the court

would expect that the trust payment would be credited against the

amount of the judgment or settlement. The alternate facility will

provide for contribution claims by New NGC. Accordingly, should

the claimant not seek or obtain a recovery from the trust but

obtain a judgment or settlement from New NGC and should New NGC

pay that judgment or settlement, the alternate facility will

provide that New NGC may apply for a contribution payment in the

amount that would have been paid to the claimant.6
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The court finds that it may amend and modify the plan

procedures to authorize the unknown and future asbestos disease

claimants, as beneficiaries of the trust, to seek recovery from

the trust, even if the channeling order terminates pursuant to

this memorandum opinion because New NGC declines to fund the

trust, as provided below. The claimants may seek, pursuant to the

facility, a recovery of 4.1 to 6.5 percent of the tort value of

their claims, in exchange for a release of the trust and ACMC.

The claimants may pursue their state law remedies, if any, against

New NGC. Because the claimants may not have a state law remedy

against New NGC in a particular jurisdiction and because of the

Fifth Circuit’s liability ruling, the court amends and modifies

the plan procedure to assure that the claimants at least be able

to seek their share of trust assets, should they establish claims

pursuant to the facility procedure. The plan itself allows the

court to amend and modify the plan procedures. The court

exercises that authority to assure that the unknown and future

claimants not be precluded from any recovery by virtue of the

Fifth Circuit’s liability ruling.
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On the other hand, if New NGC funds the alternate facility,

then the trust will have assets to pay settlements that mirror the

tort system. Similarly situated claimants would be treated

similarly to those who have previously settled with the trust and

those who will assert claims in the future. The channeling order

would then remain in place. Claimants would be expected to pursue

all trust remedies. The process would not be futile because the

trust would be funded at a level to pay tort system values.

Claims would be resolved as mandated. New NGC would be released.

New NGC would be protected from asbestos-related litigation and

trust beneficiaries will be reasonably compensated for their

injuries.

During the course of the hearings, counsel mused on whether

the court would craft a decision that would entice New NGC to make

the contribution. In addition, counsel stated for the record that

the parties had been engaged in significant discussions to find a

binding resolution by invoking the provisions of 11 U.S.C. §

524(g). The court appreciates and encourages that effort. The

court considers the hearing exhibit “New NGC’s Exercise of Funding

Option” as evidence that New NGC would pursue those negotiations.

If the court’s findings and conclusions assist that effort, fine.

But the court focuses its attention on the findings and

conclusions necessary to adjudicate the pending contested matters.

In doing so, the court will adjudicate the amount that New NGC
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would have to contribute to the trust to maintain the channeling

order.

New NGC would then have to make its business judgment on

whether the protection from litigation provides sufficient

benefits to support that cost. In analyzing settlements, courts

recognize that parties must weigh the risks of litigation. See,

In the Matter of Cajun Electric Power Cooperative, Inc., 119 F.3d

394, 356-57 (5th Cir. 1997)(discussing criteria for bankruptcy

court approval of a settlement); Matter of Jackson Brewing Co.,

624 F.2d 599, 602 (5th Cir. 1980)(same). The plan imposes no

obligation on New NGC to fund the trust. The Fifth Circuit has

held that the plan imposes no liability on New NGC for non-

discharged claims. But the Fifth Circuit has also held that New

NGC may have successor liability, if so determined by the states.

Without the protection of the channeling order, the successor

liability issue may have to be litigated state by state and maybe

case by case. Outcomes may vary. And if a state imposes

successor liability, the state court may determine that the plan’s

limitation on punitive damages may not govern, given the Fifth

Circuit’s questioning of this court’s jurisdiction to bar punitive

damages for claims not resolved by the trust. See, National

Gypsum, 219 F.3d at 488-89.

One final point on this motion, New NGC correctly observes

that the termination of the channeling order ends the tolling of
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the statute of limitations for unknown asbestos disease claimants.

See Confirmation Order, §10(b)(3). New NGC hypothesizes that an

unknown claimant may not want that result at this time. The Legal

Representative has been charged to represent the interests of the

unknown claimants and he may advocate relief he deems appropriate.

If an appellate court mandates, however, that this court

erred in holding that an unfunded trust cannot resolve claims so

that the channeling order terminates, then the court would employ

the following standard for determining when a claimant has

exhausted his trust remedy or remedies for an unfunded trust. As

discussed above, the court will not adopt the standard urged by

New NGC. That standard is onerous, unfair and frustrates the

court’s confirmation ruling that the unknown and future claimants

may not be permanently enjoined from proceeding against New NGC.

As counsel for several claimants argued, the trust and the

individual claimant will know if a settlement can be reached after

the trust tenders a settlement offer, the parties negotiate the

offer and the claimant rejects it. Once the facility becomes

operative, Hilton testified that offers should be extended 90 days

after receipt of the claims information. Accordingly, claimants

may file motions to terminate the channeling order 90 days after

they submit claim information to the trust. By the time the

motion is set for hearing, the court would anticipate that the

offer would have been extended and the negotiations commenced. If
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the claim has not been settled or the claimant has not opted to

continue with the process, the court will consider that the trust

remedy has been exhausted.

The Alternate Facility

ACMC, the trust, the Legal Representative and New NGC agreed

at the commencement of the hearings to several elements of the

alternate facility. During the course of the evidentiary

hearings, other parties in interest joined in the agreement, with

parties agreeing to modifications. The parties specifically

identified remaining differences or disputes, submitting them to

the court for resolution. In addition, the modified agreement

deferred several issues to the court for resolution. Exhibit B

attached to this memorandum opinion and made a part of these

findings and conclusions reflects the agreed provisions, the

remaining disputes and the matters deferred to the court. Exhibit

B is exhibit IA of trust hearing exhibit 5C.

The plan’s asbestos disease claims resolution procedures

provide that the claim information shall be mailed by the trust

within one year after the procedures are instituted. The

alternate facility provisions of exhibit B provide that the claim

filing information shall be mailed within one year after the court

approves the procedures. That timing comes sooner than the plan

procedures and therefore complies with the plan.

The plan procedures provide that claims information be sent
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to people who file proofs of claim with the court. The court,

however, did not invoke a bankruptcy claims process for asbestos

disease claims. Consequently, the court must adopt the functional

equivalent of that requirement. The provisions of exhibit B

contain a functionally equivalent system provided the trust

publishes public notices of the procedure in publications likely

to reach persons who represent asbestos disease claimants, such as

law firms, lawyer groups and associations, unions, newsletters and

so forth. Claims filing information must also be provided to any

person with a claim who becomes known to the trust through any

means.

Under the general principles for asbestos disease claims

resolution, the description of the determination of payment

amounts varies somewhat from the plan procedures. The variances

however refine definitions and criteria and are therefore

consistent with the plan. The facility employs the term allowed

liquidated value (ALV) for the plan procedures’ full liquidated

value. The plan procedures strive for consistency in the payment

percentage of the liquidated value, which the facility adopts.

The facility correctly incorporates a reference to tort system

values to reflect the plan procedures’ reference to “full value.”

The plan procedures’ requirement for a review of payment

percentages “from time to time,” has been fairly implemented with



-60-

a requirement that the review be no less frequent than every two

years.

Paragraph C of the general principles refers to the

supervising court and not the bankruptcy court. This court

functions as the supervisory court of the trust pursuant to the

plan. The reference is therefore appropriate.

The facility’s procedures expand on the processing of

expedited review (ERC) and individual review (IRC) claims over the

less specific plan procedures. That specification is appropriate

to implement the processes.

The plan procedures contemplate that IRC and extraordinary

claims would be settled upon a consideration of factors, including

exposure to National Gypsum asbestos-containing products. The

facility’s provisions in exhibit B delineating the exposure

criteria appropriately implement the plan procedures. Similarly,

the plan procedures contemplate medical criteria. The

confirmation bench ruling and confirmation order expressly provide

for medical criteria. The facility procedures of exhibit B

therefore appropriately include a section on medical proof.

The court turns to the remaining issues in the order they

appear on exhibit B.

Claim Disallowance. The procedure in exhibit B directs that

the trust disallow a claim not filed within 12 months of mailing

unless the claimant can provide a justification. The plan
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procedures contain that requirement. Several claimants,

nevertheless, question the provision. They contend that a

claimant should be able to defer submitting claim information if

the claimant chooses to do so. They contend that the delay harms

the claimant, not the trust. However, the trust must allocate its

assets among the 79,000 pending claimants and an additional

415,887 projected claimants over 40 years. To perform that

function, the trust must be empowered to eliminate claims of

claimants who do not timely seek a recovery from the alternate

facility. The court therefore finds that the plan procedure

should not be modified.

Punitive damages; interest. The BI TAC contends that

asbestos disease claims should include punitive damages and pre-

and post-judgment interest, to the extent allowed by state law.

The TAC maintains that the facility should not deviate from the

tort system, and, thus, for claims in states that would allow

these items, the allowed liquidated value of the asbestos disease

claims by the trust should factor these items. The plan

procedures provide that an alternate facility would not allow

punitive damages, above at p. 11. The known asbestos disease

claimants at confirmation were represented by a committee and by

counsel; the unknown and future claimants were represented by the

Legal Representative. None of them objected to the elimination of

punitive damages. None of them sought relief by post order motion
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or appeal. The elimination of punitive damages protects trust

assets to further the similar treatment of all similarly situated

claimants. While acknowledging that objective, the BI TAC asserts

its position to be consistent with the position advocated by

Ganske and Moore that the court may not alter or impair the tort

system rights of non-Bankruptcy Code claimants.

The court recognizes that the Fifth Circuit has questioned

the court’s jurisdiction to limit punitive damages, but the Court

did so in the context of assessing liability of New NGC for unpaid

claims, not with regard to the alternate facility. National

Gypsum, 219 F.3d at 488-89. This memorandum opinion addresses

only the alternate facility and settlement of asbestos disease

claims by the facility. As addressed in the section on the motion

to terminate the channeling order, this court defers to the state

courts on the question of punitive damages for claimants who

obtain relief from the channeling order.

Similarly, the plan procedures provide that the trust shall

not pay pre- or post-judgment interest. See, above, at p. 11.

The same analysis applies to that plan procedure. The plan

procedure balanced the rights of individual claimants with the

interests of all similarly situated claimants and eliminated

punitive damages and interest to preserve assets and strive for

similar treatment. No relief having been sought from those plan

procedures and the need for the procedures remaining, neither ACMC
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nor the trust shall consider punitive damages in considering the

value of a claim and they shall not pay pre- or post-judgment

interest, nor any other type of interest, on a claim. But these

restrictions with respect to New NGC apply only if the channeling

order remains in effect. If the court terminates the channeling

order, the issues of punitive damages and interest must be

determined by state courts under state law.

Election to file or reject. The trust proposes that a

claimant should be able to elect whether or not to file a claim in

the event of a facility that does not obtain funding from New NGC.

Since the court will establish ERC and ALV values and since an

unfunded facility will likely pay 4.1 to 6.5 percent of those

values, the trust suggests that a claimant should be allowed to

decide up front whether or not to pursue that recovery. If the

claimant has no intention of accepting a settlement in the 4.1 to

6.5 percent range, the claimant should not be compelled to proceed

under the alternate facility. Rather, the trust suggests, the

claimant should be able to reject the process. The court should

deem that the trust cannot resolve the claim and terminate the

channeling order.

The Legal Representative and the BI TAC support the trust’s

suggestion. Several claimants support the concept but recommend

that the election be made after the trust tenders a settlement

offer to the claimant. New NGC opposes the suggestion, advocating
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that a claimant must exhaust the alternate facility process

through the trust’s offer of payment after judgment before the

claimant may seek relief from the channeling order.

In the section on the Legal Representative’s motion to

terminate the channeling order, the court has held that an

unfunded trust cannot resolve claims and hence claimants have

exhausted trust remedies. Without funding the channeling order

will terminate, making the trust’s suggestion unnecessary. The

court has alternatively found that if an appellate court disagrees

with the finding on exhaustion, the claimant must submit to the

process, but exhaustion occurs if a claim is not settled in 90

days after the submission of the claim. These alternative rulings

obviate the need to further consider the trust’s proposal. For

these reasons, the court does not accept the proposed procedure.

Settlement Offers. The facility requires that fixed

discounted payment schedules be developed for ERC claims. The

facility provides that the trust will determine the ALV for injury

categories for IRC claims. As the court explained during the

course of the hearings, the court does not accept the postponement

of these determinations. As summarized above, the plan and

confirmation order mandate that the court establish these

settlement levels for the alternate facility. In addition,

funding levels cannot be established until the settlement levels

have been established. The court also does not accept a different
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base settlement average for ERC and IRC claims. Both must be

based on values mirroring the tort system, with percentage

payments or discounts to reflect the process. Discounts and

payment percentages will vary to reflect the different procedures,

but the base should be the same. Nor does the court accept the

contention that it must hold additional evidentiary hearings to

determine these values. These hearings developed an extensive

evidentiary record upon which the court may make the requisite

findings. Accordingly, definitions of ERC settlement amounts, ALV

and average value shall be read consistently with these findings

and conclusions.

As found in the section on claims and values, above at p. 27,

the court adopts ACMC’s share of the Center-negotiated and billed

group settlements for January 1, 1998, to August 28, 2000, as best

mirroring the tort system in the period of time closest to the

implementation of the facility. Those values are set out on

Exhibit A to this memorandum opinion.

The facility has categories for non-malignant I, II and III.

The group settlements for non-malignant diseases do not reflect

that break down. Hilton extrapolated the breakdown as follows:

Non-malignant I, $1,781. Non-malignant II, $900. Non-malignant

III, $450.

Dr. Paul E. Epstein, New NGC’s expert witness, testified that

treating physicians would recommend medical testing and monitoring
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for persons with a diagnosis falling under the definitions of non-

malignant II and III. Those costs would range from $155 to $455

per year. The low end would cover chest x-rays and an exam. The

high end would cover chest x-rays, spirometry, lung volume and

diffusion capacity tests, and an exam. Epstein estimated the

costs of an exam at $55; the chest x-rays would cost between $100

to $150; spirometry, $90; lung volumes, $90 to $100; and diffusion

capacity test, $60. Chambers recognized that persons in those

categories would incur these expenses. Hilton’s extrapolations

fairly reflect Epstein’s cost estimates for a year or more

depending on the condition and thus constitute a fair measurement

of the claim for settlement purposes. The court therefore finds

that the settlement average for non-malignant I shall be $1,781,

non-malignant II shall be $900 and non-malignant III shall be

$450.

New NGC contends that the trust should make no payment to

non-malignant II and III categories, reserving its resources for

categories Epstein recognizes as diseases. Epstein testified,

however, that persons in these categories will incur medical

testing and diagnostic expenses. He would prescribe those

diagnostic procedures for his patients. Chambers recognized that

persons in those categories would have medically prescribed

expenses. In many jurisdictions, those persons obtain recoveries

in the tort system. The trust must pay similarly situated
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claimants similarly. The court, therefore, establishes the ERC

and ALV values for these categories.

The facility contemplates using a fixed payment schedule for

ERC claims and a negotiated process for IRC claims. For ERC

claims, the above findings shall be used as the fixed payment

schedules to be discounted as addressed below. For IRC claims,

the findings shall be the ALV, to be discounted as addressed

below. The IRC claims process contemplates that the trust and

claimant will then engage in a negotiation process to derive at an

actual settlement. The court considers the ALV to be the macro

determination, supplied by the court. The trust may employ the

micro factors contained in exhibit B.

The facility reflected in exhibit B has been designed to

accommodate a facility funded by New NGC and a facility without

additional funding. For a funded facility, the ALV shall be

discounted by the following two factors, irrespective of micro

factors considered by the trust. The plan procedures outlined

above mandate that the alternate facility employ values reflecting

historical payments by National Gypsum for similar claims. Those

historical payments had been made in the tort system. The court

has adopted values derived from settlements in the tort system,

using ACMC’s share of Center-negotiated settlements. The plan

procedures and confirmation order provide that the trust may pay a

percentage of those amounts. Percentage discounts may reflect
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considerations made in non-bankruptcy settlements not included in

the values adopted by the court. Because an unfunded facility

will most likely pay in the range of 4.1 to 6.5 percent, these

factors would not be applicable.

First, except for mesothelioma claims, the ALV shall be

discounted by five percent if a settlement is offered from six

months to one year sooner than the average time from complaint to

group settlement in the tort system for ACMC as reflected in

hearing exhibit 9; by an additional five percent if settled from

one to two years less than the average time of resolution in

hearing exhibit 9; and by an additional five percent if settled in

two or more years less than the average time of resolution in

hearing exhibit 9. The hearing exhibit reflects the average time

of settlement per state from time of filing of complaint to

settlement for group settlements. The court has adopted the group

settlement as the standard. The facility is designed to resolve

claims in 90 days. Comparing the anticipated time to the tort

system averages, the trust will be offering the ALV in less time

than the average group settlement had been reached in the tort

system. Because of the time value of money, the ALV must be

discounted. Hilton recommended a five percent discount per year

based on the fiduciary standard used by the trust. The court

accepts that standard. As recognized during the hearings, exhibit

9 reflects anomalies for certain jurisdictions. Therefore, to
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eliminate the anomalies, the court limits the discount for the

time value of money to the two or more years standard. Finally,

the evidence reflects that the several states promptly and often

with priority address mesothelioma claims. The court therefore

finds that a present value discount for mesothelioma claims would

not be appropriate.

The Fifth Circuit has taught that settlements of litigation

contemplate and reflect risks of litigation. See, Cajun Electric,

119 F.3d at 356. From January 1, 1998, to June 16, 2000, the

Center negotiated the group settlements, adopted as the tort

system mirror by this court, with the law of this case reflecting

New NGC liability under the plan for unpaid, non-discharged

asbestos disease claims. On July 18, 2000, the Fifth Circuit

changed the law of the case. Now unpaid, non-discharged asbestos

disease claimants confront the risk of litigation of successor

liability in the several states. Without divulging attorney

client privileges, Hilton testified that the trust’s attorneys

assessed a range of results in that litigation. This court

anticipates that the outcome of the issue may vary by

jurisdiction. Consequently, the claimants face a substantial risk

of litigation not reflected in the ALV. Since the range could

include no recovery from New NGC in a particular state, the trust

must discount the ALV by 25 percent to reflect this risk of

litigation. A greater discount would not be warranted for this
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risk because of the potential upside of punitive damages and pre-

and post-judgment interest.

For the ERC in a funded facility, these two factors shall be

applied to the fixed schedule to produce the ERC payment. The

trust will not consider any micro factor. But the ERC claimant

will obtain a prompt, relatively easy, predictable settlement. If

the claimant wants to negotiate micro factors or opt for mediation

or arbitration or trial, the claimant must choose the IRC process.

Releases. New NGC contends that claimants accepting a

settlement should be compelled to release New NGC whether or not

New NGC funds the facility. As found in the section on the Motion

to Terminate Channeling Order, above, at p. 55, New NGC must be

released for settled claims if it funds the facility in the amount

and in the manner found in these findings and conclusions. For an

unfunded facility, the trust may settle claims in exchange for

releases of the trust and ACMC. See, above, p. 13. For an

unfunded facility, while claimants may elect to release New NGC,

they may settle with the trust without releasing New NGC.

Channeling order as to the trust/ACMC. New NGC contends that

if the channeling order terminates to permit asbestos disease

claims to be brought against New NGC, the channeling order should

terminate as to all persons. Under the plan, the channeling order

applies to all persons. Plan, §6.5. New NGC has previously filed

a motion to terminate the channeling order as to all persons, as
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or when the court terminates the channeling order as to New NGC.

The court granted the motion in part. The court held that the

channeling order should not be applied in a manner to limit New

NGC’s ability to defend against successor liability. However, New

NGC need not commence litigation against ACMC or the trust for the

purpose of asserting contribution or indemnification claims. As

provided above, at p. 53, the facility will provide for

contribution claims without the need for New NGC to commence

litigation. Accordingly, should the channeling order terminate to

permit asbestos disease claimants to bring actions against New

NGC, then the channeling order shall be modified to the extent

necessary to enable New NGC to fully litigate its defenses, but in

all other respects New NGC may not commence litigation against

ACMC or the trust with regard to asbestos disease claims.

Statute of limitations. Exhibit B provides that asbestos

disease claim litigation pending when ACMC terminated its Center

membership would be stayed until the claimant rejected an

arbitration award. The exhibit further provides that other

claimants may file suit after the rejection of an award from non-

binding arbitration. These provisions are consistent with the

plan procedures. See, above, p. 12. The exhibit then establishes

a formula for the tolling of the statute of limitations. The

exhibit does not fully conform to the confirmation order and must

be modified to comply with the confirmation order. The order
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provides that if ACMC terminates its Center membership, “the

applicable statute of limitations regarding any unresolved Unknown

Asbestos Disease Claims (which was not time barred as of the date

[ACMC] ceased to participate in the Center . . .) will be tolled

until the termination of the Channeling Order.” Confirmation

Order, §10(b)(3). Because the confirmation order temporarily

enjoined the pending cases from commencing litigation against New

NGC, the confirmation order must be read to toll the statute of

limitations against New NGC until the termination of the

channeling order.

Payment of judgments. The provisions of the facility

concerning the payment of judgments vary from the plan procedures.

The BI TAC does not agree to the provision. To assure consistency

with the position advocated by Ganske and Moore on the motion to

cancel the alternate facility hearings, the BI TAC argues that

payment of judgments must not vary from the tort system. While

preserving this position, the BI TAC acknowledges that the

facility’s proposed payment schedule varies from the plan

procedures. By imposing a limit on payment of judgments by a

multiple of three times scheduled values, the BI TAC asserts that

the proposal unfairly restricts payments beyond those imposed by

the plan procedures. Other claimants contend, on the other hand,

that the court should intervene when the trust makes payments on

judgments to protect trust assets to assure similar treatment of
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all similarly situated claimants.

As outlined above, the plan procedures contemplate that the

trust pay judgments in excess of the full liquidation value based

on a percentage designed to achieve to the extent possible a

similar payment to similarly situated claimants. Applying that

percentage protects the other claimants.

The plan procedures impose a five year waiting period for

payments on judgments in excess of the full liquidated value and

then authorize payments over five years if the trustees determine

that payment at five years would adversely affect payment to other

claimants. That process balances an individual claimant’s right

to a jury trial with the trust mandate to pay similarly situated

claimants similarly. The court finds that the plan procedure

should not be modified. Accordingly, exhibit B must be modified

to provide for payment of judgments consistently with the plan

procedures.

Contribution. The parties have agreed to the contribution

provisions of the facility pursuant to exhibit B. With regard to

contribution or indemnification claims asserted by New NGC, to the

extent that the provisions of exhibit B are inconsistent with this

memorandum opinion, this opinion shall govern.

Exposure. Exhibit B requires that the claimant demonstrate

exposure to asbestos or asbestos-containing products that were

supplied or manufactured by NGC. New NGC contends that the
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claimant should be required to demonstrate occupational exposure.

The exhibit continues by explaining that the exposure could have

occurred while the exposed person was engaged in carrying out job

responsibilities or avocational pursuits or, in the case of a

spouse or household member, as secondary exposure. New NGC

contends that the explanation should not include a reference to

avocational pursuits, and that exposure references should be to

occupational exposure. The exhibit then requires that for disease

categories other than mesothelioma, the evidence must be

sufficient to show exposure to the asbestos or asbestos-

containing product on a regular basis over some extended period of

time in proximity to where the exposed person actually worked, or

an equivalent exposure secondary to occupational or avocational

exposure. New NGC opposes the reference to avocational exposure.

The parties do not contest that the facility must assure that

the claimant demonstrate exposure and that for disease categories

other than mesothelioma, the claimant demonstrate that the

exposure have occurred on a regular basis over time in proximity

to where the person actually worked or an equivalent exposure.

Because of that requirement, the exposure need not be limited or

restricted to occupational exposure. The claimant must show the

requisite exposure. Chambers testified that most exposure to NGC

asbestos-containing products would be an occupational exposure.

If the claimant establishes that exposure, the claimant’s
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occupation has no bearing. The exhibit’s explanation includes a

reference to a claimant’s job, and, for disease categories other

than mesothelioma, includes references to exposure where a person

actually worked or its equivalent. The exhibit need not therefore

include the requirement “occupational” exposure requested by New

NGC.

During her testimony, responding to hypothetical situations

posed by counsel for the BI TAC, Chambers also recognized that

persons may be exposed to NGC asbestos-containing products in

situations other than occupational. If they had been, the exhibit

requires that they demonstrate that exposure and that for disease

categories other than mesothelioma, that they demonstrate an

exposure equivalent to that shown by a person exposed over time in

proximity to where the person worked. But Chambers testified that

from her review of other facilities, adding an “avocational”

description would be vague and confusing. She testified that

other facilities did not include that description and therefore

the provision would be difficult for the trustees to apply. In

the examples she addressed during her testimony, she suggested

that they be included in an expansive approach to occupational

exposure. The BI TAC responded that a person should not be

excluded if the exposure did not occur in connection with the

claimant’s occupation. An “avocational” provision assures that

persons exposed in work or even employment that is beyond or



-76-

subordinate to their regular occupation be included.

The court therefore concludes that Exhibit B contains an

appropriate description of the exposure requirement.

Medical proof. Lung cancer. Under 9.B.2., New NGC contends

that the claimant must demonstrate “heavy” occupational exposure

to asbestos-containing material. The BI TAC contends that the

claimant should only have to demonstrate exposure to asbestos-

containing material. The demonstration of exposure under 9.B.2.

provides an alternative manner of qualifying for compensation for

lung cancer. As such, the alternative focuses on exposure to

asbestos-containing materials in employment while working in the

immediate area of visible dust. Use of the qualifying

“occupational” exposure is redundant. New NGC’s request to

require “heavy” exposure is likewise redundant. The definition

requires 15 years of exposure in employment regularly requiring

work in the immediate area of visible dust.

“Qualified Physician”. For several medical proof

requirements, the BI TAC would include a report from a qualified

physician. Epstein’s testimony recognized that diagnostic

evidence includes physician reports. Accordingly, the court

adopts the provision that diagnosis may be by a certified B-reader

or by a report from a “Qualified Physician.”

“Qualified Physician” is a defined term in exhibit B. A

person meeting that definition should be able to submit a report
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addressing the medical proof. New NGC and the trust contend that

to assure the requisite degree of medical certainty and

reliability, if an internist, the internist must have an

appropriate subspecialty, and if an osteopath, the osteopath must

have an appropriate subspecialty or its equivalent. They argue

that if the facility accepts reports from qualified physicians,

then the court must assure medical certifications which come with

the subspecialty requirement for internists and osteopaths. Also,

the BI TAC and other claimants appearing at the hearings would

include occupational physicians or any claimant’s treating or

personal physician as Qualified Physicians. The court adopts

alternative standards, depending on funding, as provided below.

For a funded facility, before expending the assets invested by New

NGC, the trust and New NGC must have the assurance of medical

proof that comes with the specializations required by the

provisions of exhibit B. For a funded facility, the expense to

the claimant of obtaining that diagnosis would be supported by the

settlement amounts. Counsel for several claimants suggest that a

person in a rural area should be able to rely on his general

practitioner. For a claimant going to trial, the court is

confident that the general practitioner would refer the claimant

to a specialist and the claimant would incur the expense of

visiting the specialist. Counsel also suggests that the audit

process should be a sufficient protection. Without invoking the
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audit process, the trust should be able to obtain a report by a

physician with subspecialty experience. However, in the event

that New NGC does not fund the facility, claimants should be able

to submit medical proof from an internist, occupational physician

or osteopath without a subspecialty or its equivalent. For an

unfunded facility, the small amount of a recovery does not justify

the additional expense to the claimant.

Bilateral. The BI TAC contends that claim requirements

should not include a requirement of a bilateral diagnosis. The

TAC asserts that the tort system compensates persons with a

unilateral diagnosis. Counsel for several claimants appearing at

the hearings agreed with the TAC. Epstein testified that

breathing is a bilateral process. As a result, the trust and New

NGC suggest that a bilateral diagnosis should be required to

preserve trust assets. Epstein did not testify that a bilateral

diagnosis was required for a medical finding of the non-malignant

diseases and conditions. Accordingly, the court does not impose

one. The concerns of the trust and New NGC for a funded facility

have been addressed by the specialization requirements for a

“Qualified Physician.”

Condition. For pleural changes under non-malignant III

category, the BI TAC maintains that the facility should not

reference a pleural disease, but rather should reference a pleural

condition. Epstein testified about definitions for the word
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“disease.” The facility need not be bogged down by the semantic

differences. The category should recognize a condition, whether

or not a particular physician would label the condition a disease.

Non-malignant categories. The BI TAC would combine non-

malignant II and III categories into a single category. The

Center does not separate non-malignant diseases and conditions for

settlement analysis and reporting. Hilton did not engage a

scientific study to support separating the categories. New NGC

likewise did not advance a scientific study to support the

separate categorization. Nevertheless, the trust, ACMC, the Legal

Representative and New NGC basically agreed on the categories and

their definitions. The court has resolved the specific disputed

provisions submitted by the BI TAC and the claimants appearing at

the hearings. Hilton extrapolated settlement values from the

Center aggregate average settlement values for non-malignant

claims that fairly reflect the medical expenses identified by

Epstein. The separate categorizations provide a structure for the

trust to offer settlements that reflect the costs of x-rays and

other medical diagnostic tests for the different conditions. The

court therefore overrules the objections to the separate

categories. However, for an unfunded facility, the court will

address streamlined provisions for recovery which should

effectively address the concerns of the BI TAC and the claimants.

Confidentiality. New NGC contends that claims information
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should be released to New NGC. The plan procedures do not include

a confidentiality provision, but they do make positions taken

during alternate dispute resolution procedures inadmissible at

trial. See, above, pp. 12-13. The trust observes that the

confidentiality provision will encourage open and frank settlement

discussions. The BI TAC further observes that the facility

amounts to the functional equivalent of a court-imposed settlement

conference and should enjoy the same evidentiary protections. The

court agrees, and, accordingly, overrules New NGC’s objection to

the provision. However, if New NGC funds the facility, New NGC

should have the type of access to information of claims settled

with New NGC monetary contributions as New NGC has had to date.

Information required. New NGC requests that the court

include names of other asbestos products to which a person was

occupationally exposed. Hilton testified that the Center

considers exposure to non-NGC asbestos-containing products in

settling claims. Chambers testified that other facilities look to

a broad range of information that would include this information.

The information would aid the trust in negotiating a settlement

with a claimant. The court therefore includes the provision.

Chest x-ray definition. Counsel for several claimants

questioned several provisions of the definition of “chest x-rays.”

Counsel suggested that one view rather than four views, taken any

time rather than within one year, and graded one or two rather
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than one, would be sufficient evidence admissible at trial. For

an unfunded facility, the court agrees. But for a funded

facility, the court would strike the same balance as the court

struck for the definition of “Qualified Physician” and the

bilateral versus unilateral question. The settlement levels

justify the extra expense of obtaining four views within one year.

Those requirements provide a measure of assurance to the trust and

New NGC concerning the claim and the use of New NGC’s invested

funds to settle the claim. But for an unfunded facility paying in

the likely range of 4.1 to 6.5 percent, the court would not impose

the extra expense on the claimants. The trust may make its

determination and settlement offer in an unfunded situation with

one view at grade quality one or two taken any time.

The procedures and provisions of exhibit B shall be revised

to reflect these findings and conclusions.

Funding Amount

Using the parties’ stipulations regarding future claims and

the ALV amounts established in the section Claims and Values, pp.

27-28, and the Alternate Facility, above, p. 65, New NGC would

have to fund approximately $900 million to $1 billion today to

fully fund the trust through 2039. That assumes that the trust

will realize after tax returns on the investment of that amount

from 3.75 percent to 5.85 percent annually. The court does not

expect a capital outlay of that magnitude. First, if New NGC had
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been prepared to make that commitment now, the parties would have

reached by settlement a global protection for New NGC through the

auspices of 11 U.S.C. § 524(g) or other devices. Second,

prediction of actual claims with product identification and

settlement amounts over time is too difficult to predict to expect

that capital outlay now. Third, New NGC may achieve a better rate

of return on its investments than the trust, given the fiduciary

restrictions on the trust. Consequently, the court does not

expect nor require that New NGC fully fund the trust now for the

next 40 years to maintain the channeling order.

At the other extreme, New NGC could assert that it should be

given the option of funding each settlement on a claim by claim

basis. That is, the facility would process the claim to

settlement. The trust would fund the settlement using its 4.1 to

6.5 cents on the dollar. New NGC could then choose to fund the

remainder of the settlement. If it elected not to, the channeling

order would terminate. That process would be fundamentally unfair

to the claimants, and burdensome to the claimants, the trust and

New NGC. After each settlement, the trust would have to consult

with New NGC and New NGC would have to make a funding decision.

That process would delay payment of the claim, nullifying the

present value discount to the claim. If New NGC would be inclined

to fund settlements as entered, New NGC would likely fund the

trust for relatively short periods of time. If New NGC would not
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be inclined to fund the settlements, no party in interest would be

served by delaying implementing an unfunded facility, with the

corresponding termination of the channeling order.

Rather than ordering that New NGC fully fund the trust for 40

years now to preserve the channeling order or, conversely, permit

funding on a claim by claim basis, the court concludes that

funding in two year increments would more fairly balance the

competing considerations. Anticipated claims, asset availability

and liability determinations would be more predictable. Short

term funding would enable New NGC to maintain control of its

assets, making its own investment and asset management decisions

while permitting monitoring of the resolution of claims in the

alternate facility.7 For the claimants, the short term funding

would mean resolution of the next batch of claims with dollars

that mirror the tort system. For the trust, it would justify the

expense of establishing and implementing a funded facility yet

assure that if New NGC does not fund in future years, the trust

will maintain its current level of assets to make the likely 4.1

to 6.5 percent distributions to remaining claimants in the future.

Hilton testified that it may take up to one year for the

facility to be fully operative, if it employed Trust Services,
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Inc. Hilton recognized that other services may be available and

the trust would have to investigate alternative providers of

administrative services. Once operative, the facility would begin

distributing claims forms. Hilton thought it could take until

2002 for the facility to actually begin making payments on claims.

Chambers agreed it could take that long. The court considers this

a conservative estimate of start-up time. Hilton expected that

initially the facility would require six months to process claims

but that the time would be reduced to 90 days. If the alternate

facility begins implementation on January 2, 2001, with these

expectations, the facility could be processing claims by mid-year

and paying claims by year end.

Projecting forward, by December 31, 2002, despite the heavy

concentration of pending claims, the court would expect that the

facility would have made settlement offers for years 2000 and 2001

and at least half of the claims for 2002. Based on the parties’

stipulation, the court uses the Peterson projections for the

claims for those years.

The court then applies the ALV established in the section on

the Alternate Facility, above, at p. 65, for the IRC claims

process with the discounts reflecting the time value of money for

one year and the risk of litigation on successor liability. See,

pp. 67-70.

The court then multiplies the ALV times the projected number
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of claims per category to derive at the anticipated settlement

payments. The court then totals those amounts for 2000 and 2001

and adds half the amount for 2002 to arrive at the funding

requirement from inception of the facility through December 31,

2002.

Based on that process, the court finds that the funding

requirement for New NGC to maintain the channeling order through

December 31, 2002, is $144,581,078.

The following charts set out the calculations:

Average ALV Less Discounts

Mesothelioma 40,629 x 75% 30,472
Lung Cancer 6,879 x 70% 4,815
Other Cancer 2,909 x 70% 2,036
Non-malignant

I 1,781 x 70% 1,247
II 900 x 70% 630
III 450 x 70% 315

2000 Claims
Trial Exhibit 16, 2000-to-date + Residual

Mesothelioma 934 x $30,472 $28,460,848
Lung Cancer 1,668 x 4,815 8,031,420
Other Cancer 478 x 2,036 973,208
Non-malignant

I 17,294 x 1,247 21,565,618
II 17 x 630 10,710
III 6,735 x 315 2,121,525

$61,163,329
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2001

Mesothelioma 917 x $30,472 $27,942,824
Lung Cancer 1,605 x 4,815 7,728,075
Other Cancer 459 x 2,036 934,524
Non-malignant

I 11,175 x 1,247 13,935,225
II 5,587 x 630 3,519,810
III 6,517 x 315 2,052,855

$56,113,313

2002

Mesothelioma 900 x $30,472 $27,424,800
Lung Cancer 1,541 x 4,815 7,419,915
Other Cancer 441 x 2,036 897,876
Non-malignant

I 10,808 x 1,247 13,477,576
II 5,404 x 630 3,404,520
III 6,299 x 315 1,984,185

$54,608,872 ÷ 2 =

$27,304,436

Funding Alternate Facility
Inception through December 31, 2002

2000 claims $ 61,163,329
2001 claims 56,113,313
½ 2002 claims 27,304,436

$144,581,078

With the infusion of the $144,581,078, the trust should

settle the claims in amounts that mirror the tort system while

maintaining other assets for future use should New NGC decline to

fund in the future. New NGC must deposit that amount with the

trust by December 31, 2000. If it does so, the channeling order

will remain in place and the trust and ACMC shall implement the

alternate facility as a funded facility beginning January 1, 2001.
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With that funding, the court will set a hearing during its trial

week in September 2002 to assess performance and to determine

funding requirements for the next two year period beginning

January 1, 2003. If funding continues, the court will continue

that process each successive two-year period.

If New NGC does not fund the trust by December 31, 2000, the

court will enter an order granting the Legal Representative’s

motion to terminate the channeling order, and the trust and ACMC

shall implement the alternate facility on January 1, 2001, as an

unfunded facility.

If New NGC funds the first two-year period, but declines to

fund future two-year periods, the court would at that time grant

the Legal Representative’s motion to terminate the channeling

order as to remaining and future claimants and direct the trust

and ACMC to modify the facility to an unfunded facility.

The court will set funding requirements to assure that in the

event that New NGC declines to fund future two-year periods, the

trust will have assets remaining to make payments to unpaid trust

beneficiaries in the 4.1 to 6.5 percent range which they would

likely receive should New NGC decline to fund the facility at all.

Accordingly, remaining trust asbestos disease beneficiaries will

be no worse off in the future than they would be today with an

unfunded facility.
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As the court analyzed above, allowed claims as processed by

the facility will differ from the Peterson projections because of

the product identification requirement. In addition, as time

proceeds, the trust/ACMC dispute with the Center will be resolved,

insurance coverage and payment issues will be resolved, and other

matters will be better identified. And the trust will have

experience processing claims in the facility. That will enable

the court to assess future funding requirements with more matters

finalized and certain. That should benefit the claimants, the

trust and New NGC.

Finally, in the event of an unfunded facility, the trust

shall adopt streamlined claims procedures.

Conclusion and Order

Based on the foregoing,

IT IS ORDERED that:

1. The motion to cancel the hearings on the alternate

facility is DENIED.

2. The Legal Representative’s motion to terminate the

channeling order is carried on the court’s docket. An alternate

facility that does not obtain funding from New NGC will result in

the trust having assets that would most likely allow a payment of

only 4.1 to 6.5 percent of full settlement values that mirror the

tort system. The court finds that the trust cannot resolve claims

by paying only 4.1 to 6.5 percent of the value of the claim.
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Accordingly, the court holds that all remaining unknown and future

claimants would have exhausted the remedy or remedies provided by

the trust without first actually pursuing that payment. The

motion will therefore be granted if New NGC does not transfer

$144,581,078 to the trust by December 31, 2000. If New NGC does

fund the trust in that amount by December 31, 2000, then the court

will continue to carry the Legal Representative’s motion on the

court’s docket. The court will determine future funding needs in

two-year periods each September of every even number year and

provide New NGC until the end of that year to continue funding the

trust. If it does so, the court will continue to carry the

motion. If it declines to fund, the court will grant the motion

on January 1 of the next year for remaining unpaid asbestos

disease trust beneficiaries.

3. The court adopts the alternate facility described in

exhibit B. The facility shall include the settlement amounts

established above, at pp. 27-28 and 65. The facility shall be

modified to conform with the court’s determinations in this

memorandum opinion. In the event that New NGC does not fund the

trust by December 31, 2000, the trust shall revise the process to

streamline and simplify the claims process and set a hearing on

those proposed revisions to the facility no later than March 1,

2001. As modified to reflect the findings and conclusions in this

memorandum opinion, the alternate facility of Exhibit B fulfills
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the remaining purpose of the plan’s asbestos disease claims

provisions, both if funded and if unfunded, as best as possible

under the circumstances.

Counsel for the trust shall submit proposed orders as

necessary to implement this memorandum opinion and order.

Signed this ____ day of October, 2000.

_______________________________
Steven A. Felsenthal
United States Bankruptcy Judge
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